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OPI Nl ON OF THE COURT BY LEVI NSON, J.

The plaintiffs/counterclai mdefendants-appellants and
appel | ees Janes Fujinoto, Virginio Lista, Duane Ownan, M tchel
Owan, M chael MDonal d, Janes Takam ya, and Gary Hashi noto
(collectively, “the plaintiffs”) appeal from (1) the judgment,
filed on April 19, 1999, in favor of the defendant/ cross-claim
def endant/cross-claimpl aintiff/counterclai mant - appel | ee Gordon
Au and against the plaintiffs on all clains asserted in the
plaintiffs’ conplaint, pursuant to summary judgnent orders, and
awar di ng Au $42,515.10 in attorneys’ fees and costs; (2) the
judgnent, filed on April 19, 1999, in favor of the
def endant/ cr oss-cl ai m def endant - appel | ee M ckey Hewitt and
agai nst the plaintiffs on all clains asserted in the plaintiffs’
conpl aint, pursuant to sunmary judgnent orders, and awardi ng
Hewi tt $11,463.27 in attorneys’ fees and costs; and (3) the
“judgnent,” filed on April 20, 1999, in favor of the
def endant/ cr oss-cl ai m def endant - appel | ee and appel l ant Richard
Jorgensen and agai nst the plaintiffs, awardi ng Jorgensen
$34,310.05 in attorneys’ fees and costs. The plaintiffs’
counsel , Joy Yanagi da, appeals (1) the order, filed on February
24, 1999, awarding attorneys’ fees and costs to Au in the sum of
$3,698.30 and to Jorgensen in the sumof $7,591.48, all to be
pai d personally by Yanagida and (2) the final judgnment, filed on
April 20, 1999, in favor of Jorgensen and agai nst Yanagi da,
awar di ng Jorgensen $7,591.48 in attorneys’ fees and costs.
Jorgensen cross-appeals the “judgnent,” filed on April 20, 1999,
in favor of Jorgensen and against the plaintiffs, awarding
Jorgensen $34,310.05 in attorneys’ fees and costs.

On appeal, the plaintiffs argue that the circuit court

erred in: (1) dismssing the plaintiffs’ derivative clains



pursuant to Hawai ‘i Rules of Civil Procedure (HRCP) Rule 23.1
(1996);*' (2) sanctioning the plaintiffs, pursuant to HRCP Rule 11
(1996),2 for HRCP Rule 23.1 violations in filing their derivative

clainms; (3) granting summary judgnent in favor of Jorgensen and

1 HRCP Rule 23.1 (1996), entitled “Derivative Actions by
Shar ehol ders,” provided:

In a derivative action brought by one or nore
shar ehol ders or members to enforce a right of a corporation
or of an unincorporated association, the corporation or
associ ation having failed to enforce a right which may
properly be asserted by it, the conplaint shall be verified
and shall allege that the plaintiff was a sharehol der or
member at the time of the transaction of which he conpl ains
or that his share or nenmbership thereafter devolved on him
by operation of law. The conplaint shall also allege with
particularity the efforts nmade by the plaintiff to obtain
the action he desires fromthe directors or conparable
authority and from the sharehol ders or menbers, and the
reasons for his failure to obtain the action or for not
maki ng the effort. The derivative action may not be
mai ntained if it appears that the plaintiff does not fairly
and adequately represent the interests of the sharehol ders
or menbers simlarly situated in enforcing the right of the
corporation or association. The action shall not be
di sm ssed or conprom sed without the approval of the court,
and notice of the proposed dism ssal or conprom se shall be
given to sharehol ders or nembers in such manner as the court
directs.

2 HRCP Rul e 11 (1996) provided in relevant part:

Every pl eadi ng, motion, and other paper of a party
represented by an attorney shall be signed by at |east one
attorney of record in his individual name, whose address
shall be stated. . . . The signature of an attorney or
party constitutes a certificate by himthat he has read the
pl eadi ng, motion, or other paper; that to the best of his
knowl edge, information, and belief fornmed after reasonable
inquiry it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension,
nodi fication, or reversal of existing law, and that it is
not interposed for any inproper purpose, such as to harass
or to cause unnecessary delay or needl ess increase in the

cost of litigation. . . . If a pleading, notion, or other
paper is signed in violation of this rule, the court, upon
motion or upon its own initiative, shall inmpose upon the

person who signed it, a represented party, or both, an
appropriate sanction, which may include an order to pay to
the other party or parties the anount of the reasonable
expenses incurred because of the filing of the pleading,
notion, or other paper, including a reasonable attorney's
f ee.

HRCP Rul e 11 was substantially revised in 1999, see infra note 21.
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Au with respect to all of Fujinoto’s clains on the grounds of

| ack of standing and denying Fujinoto an opportunity to obtain
ratification, joinder, or substitution of the proper party
pursuant to HRCP Rule 17(a) (2000);® (4) granting Jorgensen’ s and
Au’s notions for summary judgnent with respect to all of the
plaintiff’s clains (a) w thout considering the testinony of the
plaintiffs’ experts, (b) by relying on the representations of
Au’ s counsel, and (c) by relying on depositions during which the
plaintiffs were not allowed to cross-exam ne the deponents; (5)
concl uding that Au and Jorgensen were entitled to summary
judgnment as a matter of law, (6) awarding attorneys’ fees jointly
and severally against the plaintiffs without statutory authority;
and (7) awarding costs jointly and severally against the
plaintiffs without statutory authority.

Yanagi da, in turn, argues on appeal that the circuit
court erred in: (1) sanctioning her (a) wi thout affording her an
opportunity to be heard, (b) even though she did not violate any
order of the court, and sanctioning her on the basis of HRCP Rule
11, see supra note 2, when no violation of the pleading rules was
i nvolved; and (2) requiring her to pay an unreasonable sumas a

sancti on.

3 HRCP Rul e 17(a) provides:

(a) Real Party in Interest. Every action shall be
prosecuted in the nane of the real party in interest. An
execut or, adm nistrator, guardi an, bailee, trustee of an
express trust, a party with whom or in whose name a contract
has been made for the benefit of another, or a party
aut hori zed by statute may sue in his own name without
joining with himthe party for whose benefit the action is
brought. No action shall be dism ssed on the ground that it
is not prosecuted in the nane of the real party in interest
until a reasonable tinme has been allowed after objection for
ratification of comrencenent of the action by, or joinder or
substitution of, the real party in interest; and such
ratification, joinder, or substitution shall have the sane
effect as if the action had been comrenced in the nanme of
the real party in interest.



Jorgensen argues on appeal that the circuit court erred
in: (1) limting the amount of costs recoverable by Jorgensen,
pursuant to Hawai ‘i Revised Statutes (HRS) 8§ 607-9 (1993) and
HRCP Rul e 54(d) (1999);4 and (2) limting the amount of
attorneys’ fees recoverable by Jorgensen, pursuant to HRS § 607-
14 (1993 & Supp. 1999).5

This court does not have jurisdiction over the appeal
and cross-appeal of the “judgnent” in favor of Jorgensen and
against the plaintiffs, filed on April 20, 1999, inasnuch as the

docunent filed by the circuit court does not expressly enter

4 HRS & 607-9 provides:

Cost charges exclusive; disbursements. No other costs
of court shall be charged in any court in addition to those
prescribed in this chapter in any suit, action, or other
proceedi ng, except as otherwi se provided by | aw.

Al'l actual disbursenments, including but not limted
to, intrastate travel expenses for wi tnesses and counsel
expenses for deposition transcript originals and copies, and
ot her incidental expenses, including copying costs,
intrastate | ong distance tel ephone charges, and postage
sworn to by an attorney or a party, and deened reasonabl e by
the court, may be allowed in taxation of costs. |In
det erm ni ng whet her and what costs should be taxed, the
court may consider the equities of the situation.

HRCP Rul e 54(d) provides in relevant part that, “[e]xcept when express
provision therefor is made either in a statute or in these rules, costs shal
be all owed as of course to the prevailing party unless the court otherw se
directs[.]”

5 HRS § 607-14 provides in relevant part:

In all the courts, in all actions in the nature of
assunpsit and in all actions on a pronissory note or other
contract in writing that provides for an attorney' s fee
there shall be taxed as attorneys’ fees, to be paid by the
losing party and to be included in the sum for which
execution may issue, a fee that the court determines to be
reasonabl e; provided that the attorney representing the
prevailing party shall submt to the court an affidavit
stating the amount of time the attorney spent on the action
and the amount of time the attorney is likely to spend to
obtain a final witten judgment, or, if the fee is not based
on an hourly rate, the anount of the agreed upon fee. The
court shall then tax attorneys’ fees, which the court
determ nes to be reasonable, to be paid by the | osing party;
provi ded that this amount shall not exceed twenty-five per
cent of the judgnent.



judgnent in Jorgensen’s favor with respect to the plaintiffs’
substantive clains against him but nerely refers to the entry of
the sunmary judgnment orders that disposed of those clains.
Jenkins v. Cades Schutte Flenming & Wight, 76 Hawai‘ 115, 119,
869 P.2d 1334, 1338 (1994). Absent entry of an appeal able final

judgnent on the clains agai nst Jorgensen, the award of attorneys’
fees and costs is |ikew se not appeal abl e.

W agree with the plaintiffs that the circuit court
erred in entering summary judgnent against themand in favor of
Au and Hewitt. Furthernore, we agree that the circuit court
erred in awarding Au and Hewitt attorneys’ fees, pursuant to HRS
8§ 607-14, inasnuch as the present action is not in the nature of
assunpsit. However, we need not and do not reach the question
whet her the circuit court abused its discretion in inposing
attorneys’ fees and costs against the plaintiffs jointly and
severally. W hold that the circuit court erred in dismssing
Fujinoto’s clains, which were asserted in the plaintiffs’
conplaint, inasnmuch as Fujinoto had the right to ratification of
his action by J& Auto Repair, Inc. W hold that the circuit
court likew se erred in dismssing the plaintiffs’ derivative
claims, inasmuch as the plaintiffs substantially conplied with
the requirenments of HRCP Rule 23.1; accordingly, the circuit
court abused its discretion in inposing sanctions, pursuant to
HRCP Rul e 11, against the plaintiffs for filing the derivative
clains. Regarding Yanagida' s appeal, we hold that the circuit
court erred in relying upon Yanagida's purported violation of a
prior court order in sanctioning her for failure to produce her
clients at schedul ed depositions. Accordingly, we (1) vacate (a)
the circuit court’s judgnments, filed on April 19, 1999, in favor

of Au and Hewitt and against the plaintiffs, (b) the circuit



court’s order, filed on June 19, 1997, to the extent that it
dism ssed the plaintiffs derivative clains and i nposed sanctions
on them (c) the circuit court’s order, filed on February 24,
1998, awardi ng Au and Jorgensen $11,289.78, and (d) the circuit
court’s judgnent, filed on April 20, 1999, in favor of Jorgensen
and agai nst Yanagi da and awardi ng Jorgensen $7,591.48, and (2)
remand the case to the circuit court for further proceedi ngs
consistent with this opinion.

. BACKGROUND

These appeals arise froma civil lawsuit involving
Kai l ua Estates Partners (Kailua Estates) and Kailua Partners,
which are Iimted partnerships purportedly forned for the purpose
of purchasing and devel oping a parcel of land | ocated on the
i sland of Maui. The parcel was owned by Bruce and Nancy
Sut herl and (the Sutherlands), Larry and Bon Ja Sky (the Skys),
and Tom Pesce (collectively, “the | andowners”). WIIliam G
Wei mer (Weiner) and Bomani J. Kim acted as pronoters, general
partners, and nmanagers of the partnerships. The Sutherlands and
Wei mer were licensed real estate agents and/or brokers on the
island of Maui. Initially, Kailua Estates fornmed a joint venture
with the | andowners to devel op the parcel, but subsequently
entered into a joint venture with Kailua Partners to purchase the
parcel fromits owners for the purpose of developing it.

The plaintiffs are anong the investors in the
partnerships. They are unsophisticated in investnent and
financial matters. Fujinoto is a sixty-seven-year-old retired
owner of an autonobile repair shop. He has a high-school |evel
education. Takamya is a sixty-six-year-old owner and operat or

of a store. Hashinoto is a sixty-five-year-old retired state



enpl oyee with a high-school |evel education. Lista is an elderly
Filipino inmgrant and an owner of an auto body shop. Duane Oaan
was a manager of a carpet store, and Mtchell Onan was an owner
of a flooring store at the tine of their investnents. MDonald
is an orthopaedi c surgeon who invested in Kailua Partners because
of Au’s credentials and al so because of Hewitt’s participation in
the joint venture. Mst, if not all, of the plaintiffs were
recruited to invest through Kims solicitation. The pronoters of
t he partnerships distributed nenoranda of private offering and
copies of a limted partnership agreenment and a subscription
agreenent to the prospective investors. The plaintiffs’
decisions to invest were made in reliance on the representations
contained in the foregoing materials, as well as on their
di scussions with Kim None of the investors received any return
on their investnments, and they have been unable to obtain any
informati on regarding the status of the funds they entrusted to
t he partnerships.®

On June 3, 1996, the plaintiffs filed a conpl ai nt
agai nst both partnerships, generally, as well as against Au,
Jorgensen, Hewitt, Weiner, Kim the Sutherlands, the Skys, Pesce,
Sandra Wi ner, and Ross Kaaa, individually. They alleged that
Weinmer, Kim Hewitt, Jorgensen, and Kaaa were general partners of

Kai l ua Estates and that Weinmer, Kim and Au were general partners

6 On July 9, 1998, Weinmer was indicted on twenty-two counts of mail
fraud in the United States District Court for the District of Hawai‘i in
connection with his role in Kailua Estates and Kailua Partners. He eventually
entered a no contest plea. On Decenber 15, 1998, the State of Hawai i
Depart ment of Commerce and Consuner Affairs (DCCA) issued a “final order as to
Kai l ua Estates, Kailua Partners, and WIlliam Winmer” to cease and desist from
selling any securities within the state of Hawai‘i, rescinding all contracts
regarding the sale of securities they had nade with Hawai ‘i investors, and
ordering themto refund to these investors any consideration received with
interest and to pay a penalty in the sum of $50,000.00 with interest to the
state of Hawai ‘i . On February 12, 1999, DCCA issued a substantially identical
order as to Kim



of Kailua Partners. Fujinobto asserted that he had invested

$25, 000.00 in Kailua Estates on July 5, 1991; the renaining six
plaintiffs asserted that they had invested suns ranging from
$12,500.00 to $50,000.00 in Kailua Partners between February 2,
1992 and April 29, 1992. The plaintiffs’ investnments in the two
part nershi ps total ed $275, 000.00. The plaintiffs’ conplaint
stated the followng clains for relief: (1) unfair and deceptive
trade practices, in violation of HRS ch. 480 (Count One); (2)
violations of the securities |aws, pursuant to HRS ch. 485 (Count
Two); (3) violations of the Limted Partnership Act, HRS ch. 425D
(Count Three); (4) breach of fiduciary duty (Counts Four and
Six); (5) intentional and/or negligent msrepresentation (Count
Five); (6) actual and/or constructive fraud (Counts Four and
Six); (7) civil conspiracy (Count Seven); (8) unjust enrichnent
(Count Eight); (9) breach of contract (Count N ne); (10)
derivative clainms, mrroring those alleged in Counts One through
Ni ne, on behalf of the partnerships (Count Ten);” and (11) a

cl ai m agai nst the Real Estate Recovery Fund (Count El even). By

way of relief, the conplaint prayed for rescission, damages, the

7 Count Ten of the plaintiffs’ conplaint alleged in relevant part:
Limted Partners’ Derivative Action

110. [Fujimto] did demand of defendant [Kinl a true
and full report of the status of the [Kailua Estates].

111. [MDonal d] did demand of [Weimer] and [Kiml a
true and full report of the disposition of the funds nmade by
plaintiffs.

112. These plaintiffs are sharehol ders of Kailua
Estates . . . and Kailua Partners, respectively, and fairly
and adequately represent interests of sharehol ders or
members simlarly situated in enforcing the right of the
limted partnerships.

113. No plaintiff at any time has received a true and
full report on the status of the |imted partnerships.

114. Neither partnership is able to enforce the
rights of the limted partnership.

115. Plaintiffs allege each of the foregoing counts
on behalf of the limted partnership as a derivative action
agai nst defendants.



i nposition of a constructive trust, an injunction, and attorneys’
fees and costs.

On June 19, 1996, the plaintiffs filed an anended
conplaint. Yanagida signed the original and anmended conpl ai nts,
al t hough neither contained any verification by the plaintiffs.
On April 8, 1997, Fujinoto, Duane Ownan, and Takam ya filed
affidavits verifying the conplaint as “true to the best of
[their] know edge, information and belief.” Mtchell Oman and
Hashinoto filed simlar affidavits on April 14, 1997. MDonald
filed his affidavit on April 21, 1997.

On April 14, 1997, the Sutherlands and Skys filed a
nmotion to dismss the plaintiffs’ clains against themor, in the
alternative, for summary judgnent in their favor and for
sanctions pursuant to HRCP Rule 11, on the grounds that the
derivative clainms set forth in the conplaint were nonconpliant
with HRCP Rule 23.1. On the sane day, Au filed a joinder in the
not i on.

The circuit court heard the notion on April 30, 1997.
Sua sponte, the court stated that the plaintiff’s verifications
wer e i nadequat e because they were not based on the affiants’
per sonal know edge. After further argunents, primarily
concerning the time when the plaintiffs had acquired their
interests in the partnerships relative to the time when the
al | eged wrongdoi ng had occurred, the circuit court granted the
nmotion for failure to conmply with HRCP Rule 23.1. 1In this

regard, the circuit court orally ruled as foll ows:

If you want to proceed derivatively, you have to read
Rul e 23(1) [sic] before you start filing things and you have
to comply with it. I don’t believe you | ooked at this rule
before you filed that count because if you had, you would
have put a verification on there, and so | am going to find

Rule 11 was violated -- not in good faith filing, and I am
going to order attorneys fees to [the Sutherlands’ and Au’s
counsel].

10



| am basically, going on the failure to conply with

the rules. As far as filing derivative action, [the

plaintiff's counsel] just didn't conply with the procedural

requirements in filing it and that was violation of Rule 11

On June 19, 1997, the circuit court entered its witten
order, which stated in relevant part that “all of Plaintiffs’
clains and all egations contained in Count 10 of Plaintiffs’
[conplaint] entitled ‘Limted Partners Derivative Action are
dismssed with prejudice and summary judgnent is granted in favor
of [the Sutherlands, the Skys,] and . . . Au concerning said
clainms[.]” The circuit court also ordered, pursuant to HRCP Rul e
11, that the plaintiffs and Yanagi da pay the Sutherlands’, the
Skys’, and Au’s attorneys’ fees and costs in the total anount of
$2, 609. 67. 8

On January 9, 1998, the plaintiffs filed a notion for a
protective order to “stay any proceedings in this case from
February 23, 1998 to April 3, 1998,” on the basis that a trial in
anot her action, involving the sane partnerships but a different
group of plaintiffs, was scheduled to conmence on March 2, 1998,
and the plaintiffs’ counsel was a solo practitioner. On January

13, 1998, Jorgensen noticed depositions of the seven plaintiffs

8 The plaintiffs’ counsel, Joy Yanagi da, appeal ed the sanctions
order against her in No. 20857; this court summarily affirmed the circuit
court’s decision on August 27, 1998. Yanagida did not nove for
reconsi deration. W note that her notice of appeal in No. 20857 did not
reflect that the appeal of the circuit court’s June 19, 1997 order was |imted
to the sanctions |levied against her. Nevertheless, the only aspect of that
order over which this court had appellate jurisdiction was precisely the
I evyi ng of sanctions agai nst Yanagi da, pursuant to the collateral order
doctrine. See Siangco v. Kasadate, 77 Hawai‘ 157, 161, 883 P.2d 78, 82
(1994) (holding that orders inposing sanctions against attorneys are
i mredi at el y appeal abl e under coll ateral order doctrine, on the ground that, if
required to await final judgment in the case, attorney’'s right to appea
sanction order would be irretrievably lost if parties decided to settle or not
appeal ). Thus, this court’s August 27, 1998 summary di sposition order had no
effect on the non-appeal able portions of the circuit court’s order, including
the dism ssal with prejudice of the plaintiffs' derivative action claims in
count ten of their conplaint, the summary judgnments in favor of the | andowners
and Au, and the levying of sanctions against the plaintiffs

11



in the present matter for February 10 through 13, 1998. The
circuit court heard the notion for protective order on January
30, 1998. At the beginning of the hearing, the court stated, “As
| understand there’s no pending discovery. | nean, this is not
aimed as a protective order with regard to any particul ar
di scovery.” Yanagi da replied:
That is not correct, your Honor. Subsequent to -- on
January 27th, we received from one defendant this discovery
request in this case. W have also received a request for
back to back depositions on February 10th, 11th, and 12th.
We agreed, as | noted in my letter, to nake the deponents
avail abl e on one day and offered to reschedule in April
after the conclusion of the trial[.]
If we are required to, we will move with separate

moti ons. However, your Honor, we would submt this Court
has enormous discretion over the control of its cal endar

The | andowners’ counsel opposed the plaintiffs’ notion
on the grounds that the notion i nvoked HRCP Rul e 26, which
allowed a party to seek protection agai nst a pendi ng di scovery
request, but counsel “didn’t see any discovery that’'s been cited
[in the plaintiffs’ notion] that plaintiffs seek protection
from” He also argued that a general stay of the proceedi ngs was
unwar r ant ed.

Au’ s counsel pointed out that there was no di scovery
pending at the tinme the plaintiffs filed their notion for a
protective order. He insisted that Jorgensen had been
cooperative with the plaintiffs in scheduling their depositions
outside the period as to which they sought a stay in the

l[itigation. Au s counsel concluded his argunment as foll ows:

There is no basis for the stay of the litigation. W
have no intent to interfere with the trial. In fact, we're
curious as to what will be the outcome of [Yanagida’s]
trial. But these depositions, | think, should go forward
and it’s not during the time period that she asked for a
protective order. She asked starting from February 23

Jorgensen’ s counsel argued as foll ows:

It’s inportant for the Court to recognize that this
attempt by Ms. Yanagida is uncalled for. There's no

12



pressing discovery that’'s at issue with regard to her
notion, and | believe that these type[s] of discovery
di sputes ought to be resolved between the attorneys and we
ought not to be bothering the attorneys [sic] with matters
that the defense and plaintiffs[’] attorney[s] could take

care of thensel ves.

He further argued that the alternative deposition dates offered
by the plaintiffs were unacceptable to Jorgensen, in |ight of the
exi sting discovery and notions cutoff dates and in spite of the
plaintiffs’ offer to extend the discovery period. He enphasized
Jorgensen’s prior efforts to resolve the discovery disputes with
the plaintiffs informally and concluded as follows: “Now, again,
it has to be noted for the record that those particul ar
depositions are scheduled at a tinme which are [sic] not the
subject of this particular notion.”

Kim s counsel stated that she hoped that the
depositions would go forward as pl anned, although she believed

that certain adjustnents to the deposition schedule were

desirabl e and shoul d be agreed upon anong counsel. She urged the
circuit court to deny the notion, stating, “I feel 1’ m being
prejudiced. It says, to ne, | can’t do anything in the case,

albeit in six nonths [sic], and | can’'t do anything about the
clains.”

Utimately, the foll ow ng coll oquy ensued:

THE COURT: You filed three separate |awsuits. Litigated
three separately, pretty vigorously, involving a |ot of
attorneys, a lot of parties, and now they' re all com ng up
for trial and the people you' ve sued are trying to get ready
for trial and you want the clerk to call a discretionary
time out.

MS. YANAGI DA: Your Honor, you have exercised the discretion
to put us in the position of defending eight pleadings —-
THE COURT: ©Oh, it’'s my fault. It’s ny fault. I's that what
you're saying?

MS. YANAG DA: You control the cal endar, your Honor.

THE COURT: Okay.

MS. YANAGI DA: You waive nmotions —-

THE COURT: I don’t see a basis for a general stay which
you've requested, and | am going to deny the notion

13



On February 17, 1998, the plaintiffs filed a notion for
recusal of the circuit court judge on the basis that sone of the
defendants in the present matter had made substantial paynments to
and had received paynents fromthe accounts of the judge’ s forner
law firmin connection with and during the period of the
fraudul ent activity alleged in the plaintiffs’ conplaint. On the
sane day, Au filed a notion for default judgnment and sanctions
against the plaintiffs. Au alleged that the plaintiffs and
Yanagi da had violated the circuit court’s order denying the
notion for a protective order by refusing to attend their
schedul ed depositions on February 10 through 13, 1998. He
request ed sanctions pursuant to HRCP Rule 37 (2000),° including

9 HRCP Rul e 37 provides in relevant part:

FAILURE TO MAKE DISCOVERY: SANCTIONS
(b) Failure to Comply With Order.

(2) Sanctions by Court in Which Action Is Pending. |If
a party . . . fails to obey an order to provide or permt
di scovery . . . the court in which the action is pendi ng my
make such orders in regard to the failure as are just, and
anong others the follow ng:

(A) An order that the matters regardi ng which the
order was made or any other designated facts shall be taken
to be established for the purposes of the action in
accordance with the claimof the party obtaining the order

(B) An order refusing to allow the disobedient party
to support or oppose designated clains or defenses, or
prohibiting himfromintroducing designated matters in
evi dence;

(C) An order striking out pleadings or parts thereof,
or staying further proceedings until the order is obeyed, or
di smi ssing the action or proceeding or any part thereof, or
rendering a judgnent by default against the disobedient

party;

(d) Failure of Party to Attend at Own Deposition or
Serve Answers to Interrogatories or Respond to Request for

Inspection. |If a party . . . fails (1) to appear before the
officer who is to take his deposition, after being served
with a proper notice . . . the court in which the action is

pendi ng on notion nmay make such orders in regard to the
failure as are just, and anong others it may take any action
aut hori zed under paragraphs (A), (B), and (C) of subdivision
(b)(2) of this rule. In lieu of any order or in addition
thereto, the court shall require the party failing to act or
the attorney advising himor both to pay the reasonable

(continued...)
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di smi ssal or default judgnent against the plaintiffs, together
with attorneys’ fees and costs. Jorgensen and Kimjoined in Au’'s
notion on February 20 and March 6, 1998, respectively.

Corr espondence between counsel, which was attached to
Au’ s and Jorgensen’s novi ng papers, reflects that Yanagi da had
attenpted to schedule the plaintiffs’ depositions to take place
bet ween Decenber 15, 1997 and Decenber 19, 1997 or between March
24 and April 9, 1998. However, Jorgensen’s counsel had rejected
t he Decenber 1997 deposition dates because, until Decenber 22,
1997, he had been dissatisfied with the conpl et eness of the
plaintiffs’ answers to his interrogatories. He had also rejected
the March 1998 and April 1998 deposition dates as being too close
to the discovery cutoff in the present matter. |In response to
Jorgensen’s January 13, 1998 notice of depositions to be taken on
February 10, 1998 through February 13, 1998, Yanagi da had stated
that she would agree to a deposition on February 12, 1998, but
that any further depositions would have to be conducted in Apri
1998 due to several trials scheduled for January and February
1998, as well as another trial involving the same partnerships
but a different group of investors, which was scheduled to
commence on March 2, 1998. Yanagi da al so suggested an extension
of the discovery cutoff date in the event that Jorgensen were to
agree to the stay that she had requested in her notion filed on
January 13, 1998. Jorgensen’s counsel rejected her offer and

insisted that he would proceed with the plaintiffs’ depositions

9C...continued)
expenses, including attorney's fees, caused by the failure
unl ess the court finds that the failure was substantially
justified or that other circunmstances make an award of
expenses unj ust.

The failure to act described in this subdivision my
not be excused on the ground that the discovery sought is
obj ectionabl e unless the party failing to act has applied
for a protective order as provided by Rule 26(c).
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as noticed. On February 6, 1998, Yanagida infornmed the other
parties that it was necessary to reschedul e the deposition to
whi ch she had agreed, as well as the depositions schedul ed over
her objections, due to various devel opnents in several other
|awsuits related to the present matter that required her
attention. She offered March 24 and March 26, 1998 as
alternative deposition dates. Jorgensen’s counsel once again
rejected Yanagida' s attenpt to reschedul e the depositions.

The circuit court filed an order denying the
plaintiffs’ notion for a protective order on February 23, 1998.
On February 24, 1998, the circuit court judge filed a certificate
of recusal.

On March 27, 1998, Au’s notion for default judgnent and
sanctions was heard by another circuit court judge. Au and
Jorgensen argued that, by alluding to the schedul ed depositions
at the hearing on January 30, 1998, the plaintiffs had, in
effect, extended the scope of their requested protective order to
the depositions. The plaintiffs insisted that, as of the tinme of
t he January 30, 1998 hearing, they were not seeking to alter the
deposition dates and that the general stay they had requested did
not apply to the depositions. Indeed, the plaintiffs mintained
that they had not anticipated that they would be unable to
accomopdat e t he defendants regardi ng the depositions. The
circuit court ruled as follows:

THE COURT: Well, nevertheless, on the previous hearing

there was a ruling --
MS. YANAGI DA: And the ruling did not apply.

THE COURT: -- denying your notion, right? Denying your
notion. And the motion did expand -- or at |east the
purpose of the notion, as reflected in the court’s coments,
was for a -- it appeared that you wanted a discretionary
time-out, so to speak. I”ve got too many cases going at one
time, I'"mtrying to balance them all together, and | just

don’'t have time and | don’t have the opportunity to sit
around and give depositions with my clients on one case when
I’”ve got another case involving the same clients --
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MS. YANAG DA: That’ s not what we said, your Honor.

THE COURT: -- on another case

MS. YANAGI DA: That’s not what we said.

THE COURT: Well, | don’t know what you said. | know what
the court said, and this is basically the whole brunt of
that particular hearing, as | see it. It was you were in a
problem  You put yourself in a situation where you had too
many t hi ngs going at once, and you wanted, and apparently
insisted upon and followed up on, time to prepare for the
ot her case; whereas the nmovants in this case, those who had
argued at the previous hearing as well as those who had
given notice to you of depositions and so forth for March
wer e seeking discovery on their case.

Now, the fact that you' re busy on another case doesn’t
excuse you from paying attention to another case in which a
Court makes a ruling telling you better get with it, M.
Yanagi da. You got too many things going on one time? Well,
resol ve them Do sonet hing about it.

Sol am-- | mean, | think I can find without any
problem that there is a basis for this motion. The only
question | have is what's the appropriate sanction? So | am

going to grant the notion to the extent that | will inpose
sancti ons.

As regards the default judgment portion, |I'm
reluctant, because this is the attorney’s decision, and
don’t want to default the -- her clients for her conduct,
for her actions in contradiction to the Court’s previous
rulings, and so | will order again that the nmotion be
granted in part as regards sanctions, and that those
sanctions | will take under advisenent[.]

On May 4, 1998, the circuit court entered a witten
order partially granting Au's notion and stating in rel evant
part:

1. That the Court finds that there is a basis for granting
the motion on the grounds that Plaintiffs violated the Court’s
Order Denying Plaintiff's Motion for Protective Order by, inter
alia, failing to appear at their properly noticed depositions;

2. That this Court is reluctant to grant default judgnent
against the Plaintiffs because it appears that it was not the
Plaintiffs, but instead, it was Plaintiffs’ counsel who comm tted
the wrongful acts, and, therefore, the request for default
judgment against the Plaintiffs is denied at this tine;

3. That this Court grants the request for sanctions in
favor of [Au], [Jorgensen], and [Kim , and against Plaintiffs, and
the Court takes under advisenment the amount of the sanctions
and/or the type of the sanctions to issue against Plaintiffs.

On Decenber 16, 1998, Jorgensen filed a notion to
establish the amount and type of sanctions to be inposed pursuant
to the circuit court’s May 4, 1998 order. At a hearing conducted
on Decenber 29, 1998, the circuit court ruled:

As regards number 7 [Jorgensen's notion], we haven't

heard argunment on that, but |’m just going to order that
affidavits of costs and fees be submtted to the Court for
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the costs involved in the notions that were involved with
the sanctions as well as the preparations for the four

times, | believe it was, that there were depositions planned

and set. So you -- | need to know what the costs and fees

were for those. I will then render a ruling -- or an order

as to the amount to be paid

The amount will be assessed specifically to counse

for the Plaintiffs, not the Plaintiffs.

On February 24, 1999, the circuit court filed an order
(1) requiring Yanagida to pay (a) Jorgensen’s attorneys’ fees and
costs in the sumof $7,591.48 and (b) Au’s attorney’s fees and
costs in the sumof $3,698.30 and (2) stating that “[t]his order
is based on Rule 11, [HRCP].”

Meanwhi | e, on June 10, 1998, Au and Jorgensen filed
notions for summary judgment with respect to all of Fujinoto’s
clains on the ground that Fujinoto | acked standing to maintain
the present lawsuit, inasmuch as he was not the party who
actually invested in the partnerships. On the sane day, Au filed
a joinder in Jorgensen’s notion. Hewitt joined in their notions
on June 12, 1998.

The circunmstances surrounding Fujinoto’'s investnment in
Kai l ua Estates are described in a declaration, filed on April 14,
1997, in which Fujinoto stated that he was part owner of a
conpany, denom nated J&) Auto Repair, which he had started in
1957. He decided to invest in the partnerships after Kim whom
he had known through social contacts, had represented to himthat
he coul d expect a $42,000.00 return on a $25,000.00 i nvestnent in
two years. He directed his daughter, who was then operating the
auto repair shop, to issue a check in the anmpbunt of $25,000.00 to
Kai |l ua Estates. The noney represented his savings, which he had
intended to use for his retirenment. The relevant portion of

Fujinoto’ s declaration stated:
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11. The $25,000 was a big part of my savings. I was hoping
to be retired by this time of ny life. But ny retirement is based
nostly on noney that | saved nyself, year after year. The
busi ness did not have a retirement plan for me. And the closing
of the sugar business has hurt all of us small business owners. |
still work every day at the shop.

12. My daughter now runs the business. In the recession
the business could really use the $25,000. She is really upset
about the |oss.

In addition, Fujinoto’s declaration recited that he had signed
t he Kailua Estates subscription agreenent in his own nane,
provi di ng his personal social security nunber, residence and
busi ness addresses, and tel ephone nunbers, and identifying
hinmself as “retired director” of J& Auto Repair. He specified
t he “manner of purchase desired” as “O her Type [--] Title Under
J& Auto Repair Inc.” The Internal Revenue Service (IRS)
Schedul e K-1 (Partner’s Share of Incone, Credits, Deductions,
Etc.) that Kailua Estates issued to Fujinoto for the tax year
1991 described Fujinmoto as an “individual” partner. During his
depositions, conducted on May 19 and 29, 1998, Fujinoto

expl ai ned:

Q \Where did the $25,000 come from? | understand it came
fromJ& Auto Repair, Inc.’s checking account -—-

A Yeah, part of my retirement in the conpany.

Q But it came froma, witten on a check fromJ& --
A Right -—-

Q -- Auto Repair?

A -- | own J&J. I am J&J.

Au and Jorgensen based their notions for sumary

j udgnment on the follow ng excerpts from Fujinoto’ s depositions:

And who is Joanne?
Shiroma, ny daughter.
Okay, anybody el se?
Laura Fuji noto.

Q Who invested in Kailua Estates Partners, you or J&J?
A J&J.

Q Who are the shareholders in J&I7?

A MW famly.

Q Could you be nore specific? Names?

A MW wife.

Q MWhat is your wife's name?

A Lilian.

Q Okay. Who else is a shareholder in J&J?
A Joanne.

Q

A

Q

A
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And yoursel f?
Ri ght .

How much stock in J& do you own presently?
I”m not sure. Because when | retired | told my daughter
you guys take over the company and you guys take the

>0 >»O

majority of the stock, | just want a little bit for me and
my wife.

But | don’'t know whether she did it or she didn't do it or
what, |’ m not sure.

Q Did you have any expectations of getting your money back or --
was that J&J money or was that your noney?
J&J.

M. Fujinoto, did you James Fujimto invest in Kailua Partners?
James Fujimoto didn't, but J& did, and | am J&J.

Did you Janmes Fujimoto invest in Kailua Estates Partners?
Kai l ua Estates Partners?

Yes.

Under J&J.

You' re saying you invested in both partnerships?

No, in KEP.

Okay. Not Janmes Fujimoto but J&J.

J&J Auto, which is James Fuji noto.

If you recover any money fromthis litigation, where will that
money go? WIIl it go back to J&JI?

A Yes.

Q Wy isn't J&J suing?

A Because they put up the noney.

Q But why aren’t they the plaintiff? You' re not the plaintiff.
You didn’'t invest.

A But I'’mrepresenting J&J.

Q In what capacity?

A |I’mthe owner.

Q In what capacity? How are you the owner?

OrPO>TOPO0>PO>PO >

Q Is it your understanding that you James Fujimto and the
corporation are interchangeable and the same?

Q |Is that your understanding?

A M understanding is J& is my conpany and | can do

what ever is fit for me to do, whether it’'s under ny name or
J&J.

Au and Jorgensen asserted in their nenoranda in support

of their notions for sunmary judgnment that, based on the

f oregoi ng deposition testinony, it was “undi sputed” that Fujinoto

part ner,

invested in Kailua Estates nor intended to be alimted

but, rather, that J& Auto Repair was the intended

investor/limted partner. Fujinoto did not directly deny these

assertions in his menorandumin opposition, but, rather, argued

that he was the “real party in interest” in the lawsuit, within
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the nmeaning of HRCP Rule 17(a), see supra note 3, and, in any
event, that HRCP Rule 17(a) precluded a dism ssal of his clains.
Specifically, he argued that he was the “real party in interest”
because he had signed the partnership agreenent in his individual
capacity. He conceded, however, that he had intended to buy the
shares on behalf of J& Auto Repair. He asserted that the source
of the invested funds was irrelevant and that, inasnmuch as a
certificate of limted partnership -- namng J& Auto Repair as a
l[imted partner pursuant to HRS § 425D 201 (1993)% -- had never
been filed, J& Auto Repair could not have legitimtely
initiated, |acking standing, the present action in its own nane
in any event.

The circuit court heard the noti ons on June 29, 1998.
The follow ng colloquy transpired during the proceedi ng:

THE COURT: Who invested the noney?

MS. YANAGI DA [(Fujimto’s counsel)]: He [(Fujinoto)]
invested the noney and he used J&'s money. The check says
J&J Auto.

THE COURT: That didn’'t answer the question. \Who
invested the noney?

MS. YANAGI DA: The person?

10 HRS § 425D-201 (1993) provided:

Certificate of limited partnership. (a) In order to forma
limted partnership, a certificate of |limted partnership nust be
executed and delivered to the office of the director [of comrerce
and consumer affairs] for filing. The certificate shall set forth:

(1) The name of the limted partnership;

(2) The address of the principal office;

(3) The name and the residence address of each general

partner;

(4) The name and address of each limted partner;

(5) The | atest date upon which the linmted partnership is to

di ssol ve; and

(6) Any other matter the general partners determne to

include therein.

(b) Alimted partnership is formed at the tinme of the
filing of the certificate of limted partnership in the office of
the director if there has been substantial conpliance with the
requirements of this section.

In 2000, HRS § 425D- 201 was anended in respects not affecting our analysis.
See 2000 Haw. Sess. L. Act 219, § 61 at 566-67.
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THE COURT: Whose mpney is it?

MS. YANAGI DA: The owner of the nmoney is J& Auto

THE COURT: Okay. Doesn’t that kind of simplify the
whol e thing?

MS. YANAGI DA: Certainly J& would be prepared to
ratify if you deemthat. J&J is not the entity in whose
name the contract was brought.

THE COURT: But all of the evidence, at |east as you
|l ook at the depositions, reflects that it was the entity
that was involved and it was the entity that was claim ng
st andi ng. It was the entity that was claimng the |oss.

MS. YANAGI DA: That’s James Fujimto’s position, and
what the partners said when they issued the K-1 [tax form
is that it's James Fujinmoto as an individual

If the Court believes that the weight of the evidence
is that it’'s J& Auto’'s interest, then under Rule 17, J&J
should be given a timely opportunity to ratify, which for
sure James Fujimpto’s conpany is going to do

The circuit court ruled as foll ows:

. I am going to find real simply that based on the
depositions of the -- of the plaintiff, M. Fujinoto, as
well as the docunents that have been submtted, that it’s
clear to this Court that from the beginning this |lawsuit
shoul d have and [was] required to have been filed in the
name of J&J Auto and not M. Fuji noto. He is not the rea
party in interest; therefore, he does not have standing to
proceed with this lawsuit.

It seens to me that this is not -- this is nmore than
just an understandabl e m stake that has been made. It’s
fairly clear that M. Fujimpto’s intent and position was
that this was an investnment by J& Auto and not by hinmself
personal ly.

That being the case, the question is, | guess, whether
or not there should be any further perm ssion under 17(a) to
proceed, and although this Court is inclined to be |enient
when an honest m stake has been made, in choosing the party

in interest I’mnot convinced that it was -- falls under

t hat category. And so this Court’s going to find that this
is -- this is not an understandable, honest m stake, and
will not allow any further substitution of parties in

accordance with the argument of plaintiff.

On July 23, 1998, the circuit court entered a witten
“Order Granting Defendant R chard Jorgensen’s Mtion For Summary
Judgnent Regarding All O The Cainms O Plaintiff James Fujinoto
Filed June 10, 1998,” in which it found that “Fujinoto ha[d] no
standing to proceed with the lawsuit” and that “the nam ng of
Plaintiff Fujinmto was not an understandabl e, honest m stake”;
accordingly, the circuit court denied J& Auto Repair the

opportunity either to ratify Fujinoto's acts or to nove to
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substitute itself for Fujinoto as a party plaintiff, pursuant to
HRCP Rul e 17(a).

On Cctober 23, 1998, Jorgensen and Hewitt filed notions
for sunmary judgnment against all of the plaintiffs with respect
to all counts of their conplaint.? Au joined in both notions
three days later. On Novenber 18, 1998, Au filed a notion for
summary judgnment with respect to Counts One, Four, Five, Six, and
Ni ne and a second notion for summary judgnent with respect to
Counts Two, Three, Seven, and Eight, effectively noving for
sumary judgnent on all counts.

For purposes of summary judgnment, Hewitt admitted that
he had been a general partner of Kailua Estates, denied any
i nvol vement in Kailua Partners, and asserted that he had not
comuni cated in any way with the plaintiffs prior to the
commencenent of the present lawsuit. Regarding his involvenent
in Kailua Estates, Hewitt averred that: (1) he had left the
responsi bility for conducting the partnership’s affairs in
Wi nmer’ s hands; (2) he had not been actively involved in the
solicitation of investnments for the partnership; (3) he had never
seen any financial statenments, bank account statenents, or tax
returns of the partnership; (4) he had no know edge of any
unaut hori zed paynents out of the partnership’s funds; (5) with
two exceptions, he had not participated in business discussions
regarding the affairs of the partnership; and (6) he had never
recei ved any conpensation fromthe partnership.

Al so for purposes of summary judgnent, Au averred that:
(1) he signed the partnership agreenent of Kailua Partners

wi t hout having read it and prem sed upon the understandi ng that

1 I nasnmuch as we do not have jurisdiction over the plaintiffs’
appeal of the circuit court’s order granting Jorgensen’s notion for summary
judgment, see supra at 7, we do not address the substance of his notion.
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he woul d have no liability and that Wi nmer would be responsible
for managi ng the partnership; (2) he was not acquainted with any
of the plaintiffs except through the present |lawsuit; and (3) he
had not sold or solicited any of the shares of Kailua Partners.
He al so averred that, on or about Cctober 18, 1991, he had | oaned
$25, 000. 00 to Kailua Partners, which had been repaid in full. Au
attached a copy of a handwitten docunent, dated Cctober 18,
1991, as an exhibit to his notion, which stated: “To whomit may
concern, Received this date from Gordon S. K. Au the sum of
$25,000 as a loan to Kailua Partners. This anount plus $5, 000
fromWIlliam G Winer to be repaid no |ater than October 30,
1991.” Attached as an exhibit to Au's notion was also a
“Promi ssory Note,” dated Decenber 27, 1991, by which Wi ner,
i ndi vidually and on behal f of Kailua Partners, acknow edged
i ndebt edness to Au in the anount of $31,000.00; the note stated
that “[t]his Prom ssory Note is an extension of the Prom ssory
Not e dated Cctober 18, 1991 and recited January 30, 1992 as the
maturity date

The plaintiffs, by way of a single nenorandumin
opposi tion, opposed Au's, Hewitt’s, and Jorgensen’s notions for
sumary judgnent, alleging that there were genui ne issues of
material fact to be resolved and that the nmovants were not
entitled to judgnent in their favor as a matter of law. As
exhibits to their menorandum they attached copies of signature
pages of several Kailua Partners subscription agreenents accepted
by Au as a general partner. They also attached a letter from Au
to Kim dated Decenber 2, 1991, (1) regarding the deposit of (a)
new Kailua Partners investors’ funds and referring to “encl osed”
one-half shares of Lynn K Funakoshi and Rachel K. Haili,

together with their acconpanyi ng checks, and (b) funds into Au' s
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account, referring to enclosed “deposit slips” and insisting that
only certified checks or cash be deposited, and (2) expressing
concern over financial controls and, particularly, paynents
bet ween Weiner and the Sutherlands. Specifically, Au stated in
the letter that “I can’t believe that Wi ner would actually make
partial paynments on the | and purchase w thout closing the escrow.
Sonmething is awfully wong because it jeopardi zes or binds the
investors who are already in, perhaps???”

As an additional exhibit, the plaintiffs attached a
note from*“B.J.” [i.e., Kinf to “Gordon” [i.e., Au], dated
January 30, 1992, stating:

If you refuse to sell the limted partners shares and Bill
[(Weinmer)] can’t sell and | refuse to sell, then how on
earth can you get your noney back fromBill? Months ago |
told you that | would try to sell sone shares. Encl osed is
a flyer fromme to people. I promi se never to use your name
any more. So far no one has called me for appointment so
you don’t have to worry about anything. All | am doing is
to make a few sales of the limted partners so that you can
get paid fromBill.

Moreover, the plaintiffs attached the declaration of
Kent K. Tsukanoto, CPA, of PricewaterhouseCoopers, LLP, which
addressed the financial condition of Kailua Estates and Kail ua
Partners. In his declaration, and based on the resunmes of the
general partners as set forth in the nmenoranda of private
offering circulated to the prospective investors, Tsukanoto
opi ned that none of the general partners, with the possible
exception of Au, appeared to be qualified to keep and mai ntain
books of account for the partnerships, and, accordingly, properly
to nmonitor and control the project. Tsukanoto further opined
that the general partners should have hired a bookkeeper and an
accountant to mmintain the books and to nonitor the financi al
status of the developnent. He determned that, if basic

procedures had been followed, the m sdirection of investors’
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funds woul d have been apparent fromthe nonthly report for
January 1991, when the first investor nade a deposit, and the
m sdirection woul d have been “undi sputable” by the tinme the Apri
1991 report had been dissem nated. He noted that the absence of
a certificate of limted partnership, issued by the State of
Hawai ‘i Departnment of Comrerce and Consuner Affairs (DCCA), would
have precluded an accounting firm such as
Pri cewat er houseCoopers, from maintaining the partnerships’ books
of account. Tsukanoto determ ned that, fromthe $50, 000. 00
i nvested by Takam ya on February 3, 1992, $25, 005.00 was
i medi ately transferred to Au and $17,000.00 to Kim
Tsukanot o’ s decl aration and attached “findi ngs and prof essi onal
opi ni on” addressed nunerous di screpancies in the partnerships’
financial records, as well as several additional paynents that
wer e not adequately docunented and appeared to be i nproper.

The plaintiffs also attached the decl aration of Karen
Arakawa, a vice-president of Island Title Corporation (Island
Title), to their nmenorandumin opposition. Island Title was the
escrow hol der in connection with the purchase of the land to be
devel oped by the partnerships. 1d. Arakawa averred that,
w thout a copy of the certificate of limted partnership fromthe
DCCA confirm ng that Kailua Partners was a |l egal entity, the sale
of the land could not have closed. A prelimnary report prepared
by Island Title and attached to Arakawa’ s decl aration refl ected
(1) a nortgage on the | and, dated Novenber 6, 1989, securing the
repaynment of $180, 000. 00 by the Skys to GECC Fi nanci al
Corporation (“GECC') and (2) an assunption agreenent dated Apri
3, 1990. A “Deposit Receipt Ofer and Acceptance” form (“DROA”),
i kew se attached to Arakawa’s decl aration, reflected that, on

June 28, 1991, Kailua Partners had entered into an agreenment with
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the Sutherlands and the Skys to acquire the land for the price of
$1, 000, 000. 00, establishing an escrow account to acconplish that
pur pose.

Exhi bits attached to Arakawa’s deposition, which were,
in turn, attached as exhibits to the plaintiffs’ nmenorandumin
opposition, reflect that, by April 1992, the | andowners had
cancelled the Island Title escrow. A handwitten nenorandumto
Island Title, dated Novenber 17, 1991 but apparently not executed
until 1992, recites that “buyer has not performed terns of
contract agreenent.” A summary of the escrow account, dated
January 3, 1992, also reflected paynments of (1) $100,000.00 to
GECC on July 12, 1991, (2) $8,333.33 to GECC on Cctober 4, 1991,
(3) $8,333.33 to Pesce on Cctober 4, 1991, and (4) $8,333.33 to
t he Sutherlands on January 3, 1992.

Finally, the plaintiffs attached a copy of a
“prelimnary order to cease and desist” to their menorandumin
opposi tion, which had been issued by the DCCA on Novenber 9, 1998
and which found that the partnerships, Winer, and Ki m had
“engaged in acts, practices and/or a course of business which
operates as fraud or deceit upon persons,” citing specific
i nstances of acts and om ssions, including: (1) distribution of
materials referring to limted partnerships, when no linmted
partnerships were registered; (2) representations that the nonies
collected fromthe investors would be used to purchase and/ or
devel op | and, when nearly all of the nonies went to Wi nmer and
Kim (3) failure to neet the ternms of the | and purchase agreenent
and the ultimate cancell ation of the agreenent and escrow, and
(4) failure to include the return of capital contribution and the

cost of financing of the purchase price of the property in the
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projected profit anal ysis.?*?
The circuit court heard Jorgensen’s, Hewitt’s, and Au’s
notions for summary judgnent on Decenber 29, 1998. The court

orally granted the notions, stating that

the actions of the Defendants in this case, Jorgensen
Hewi tt especially, who were not part of [Kailua Partners],
and Au who was a part of [Kailua Partners] as a genera
partner, but who nevertheless the Court is going to include
in these rulings simlarly, reflect -- their actions reflect
little or no involvement in any kind of the allegations that
have been submtted in the conplaint.

The Plaintiff [sic] has not submtted evidence to
defeat their substantial grounds, factual as well as |egal
for granting of the motions for summary judgment.

On January 11, 1999, Au filed a notion for attorneys’
fees and costs, claimng attorneys’ fees of “at |east”
$106, 291. 00 and costs of “at |east” 19, 858.26; because of the
antici pated award of sanctions that he had al ready requested
agai nst the plaintiffs and Yanagi da, however, he reduced the
total sum sought to $114,421.93. On January 14, 1999, Jorgensen
filed a notion for attorneys’ fees and costs, clainng $80,584. 82
in attorneys’ fees and $15,146.12 in costs, which |ikew se
represented sunms di scounted by the amobunts of the requested
sanctions. On the sane day, Hewitt filed a notion for attorneys’
fees and costs, seeking an award of $12,863.27, which consisted
of $11,463.27 in attorneys’ fees and costs already incurred and

an additional $1,400.00 in anticipated fees and costs.

12 In its final orders, issued on Decenmber 15, 1998 and February 12
1999, see supra note 6, the DCCA reaffirnmed all of its findings set out in the
prelimnary order. On July 7, 1999, the circuit court entered an order (1)
granting the plaintiffs’ notion for adoption and confirmation of all of the
DCCA's findings in its prelimnary cease and desi st order, dated Novenmber 9,
1998, as well as its final orders dated Decenber 15, 1998 and February 12
1999, (2) adopting the DCCA' s orders insofar as they awarded restitution to
each of the plaintiffs, (3) granting summary judgnent in favor of the
plaintiffs and agai nst Kailua Partners, Weimer, and Kimon all counts (except
for Count Ten), (4) granting judgnment in favor of the plaintiffs and against
Kailua Partners, Weiner, and Kim jointly and severally, in the amunt of
$426,647.00, plus interest, and (5) directing entry of final judgment pursuant
to HRCP Rul e 54(b). Final judgnment was entered on the same day.
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On January 19, 1999, the circuit court entered witten
orders granting Au’'s, Hewitt’s, and Jorgensen’s notions for
summary judgnent against the plaintiffs as to all counts. 1d. at
7574-85. The circuit court heard the notions for attorneys’ fees
and costs on February 24, 1999. On February 25, 1999, the
circuit court filed an order awarding (1) Au $34,681.57 in
attorneys’ fees and $ 7,833.53 in costs, (2) Hewitt $9,642.61 in
attorneys’ fees and $1,820.66 in costs, and (3) Jorgensen
$24,425.46 in attorneys’ fees and $9,884.59 in costs, all to be
paid by the plaintiffs jointly and severally.

On the same day, February 25, 1999, the circuit court
entered yet another order granting Hewitt’s and Jorgensen’s
nmotions for summary judgnent as to all counts and Au’s notion for
summary judgnent as to Counts One, Four, Five, Six, and Nine. 1In
addition, the circuit court entered an order certifying as final
j udgnments, pursuant to HRCP Rule 54(b) (1996), (1) the February
25, 1999 orders relating to attorneys’ fees and costs, (2) the
February 25, 1999 summary judgnent orders, (3) the July 23, 1998
orders granting Au's and Jorgensen’s notions for summary judgnment
Wth respect to Fujinoto’s clainms, (4) the February 24, 1999
order sanctioning Yanagida to pay Au's and Jorgensen’s attorneys’
fees and costs, and (5) the June 19, 1997 order dism ssing the
plaintiff’s derivative clains against the Sutherlands and the

Skys with prejudice.

13 HRCP Rul e 54(b) provides in relevant part:

When nmore than one claimfor relief is presented in an
action, whether as a claim counterclaim cross-claim or
third-party claim or when nultiple parties are involved,
the court may direct the entry of a final judgment as to one
or more but fewer than all of the clains or parties only
upon an express determination that there is no just reason
for delay and upon an express direction for the entry of
j udgnment .
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On March 25, 1999, Yanagida filed a notice of appeal
fromthe orders entered by the circuit court on February 25,
1999. However, Yanagi da m stakenly named herself as the
appel l ant, and the appeal was premature. On the sane day,
Yanagida filed a notice of appeal fromthe circuit court’s
February 24, 1999 sanctions order against her. Yanagi da s appeal
of the sanctions order was tinely.*

On April 19, 1999, the circuit court entered an order
anmending its February 25, 1999 order that certified its prior
orders as final judgnments in favor of Au, Jorgensen, and Hewitt
by certifying, pursuant to HRCP Rule 54(b), the January 19, 1999
order granting Au’s notion for sumary judgnent on counts two,
three, seven and eight as a final judgnment. On the sane day, the
circuit court entered a final judgnent, certified pursuant to
HRCP Rul e 54(b), in favor of Au and against all the plaintiffs
(1) on all of the plaintiffs’ clains and (2) in the sum of
$42,515.10, jointly and severally. Lastly, the circuit court
entered a final judgment, certified pursuant to HRCP Rul e 54(b),
in favor of Hewitt and against all the plaintiffs (1) on all of
the plaintiffs’ clains and (2) in the sumof $11,463.27, jointly
and severally. 1

On April 20, 1999, the circuit court entered a final
judgment in favor of Jorgensen and agai nst Yanagida in the total
sum of $7,591.48. On the sanme day, the circuit court filed a
docunent, entitled “final judgnment in favor of defendant Ri chard

Jorgensen and against [the plaintiffs],” stating in rel evant

14 The sanctions order was appeal abl e pursuant to the collateral order
doctrine, see supra note 8.

15 The plaintiffs state in their opening brief that Hewitt settled
his claims with themon April 9, 1999. Opening Brief at 1. However, the
record does not reflect any settlement. Hewitt did not file an answering

brief in this appeal.
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part:

NOW THEREFORE, | T | S HEREBY ORDERED, ADJUDGED AND
DECREED t hat an award of attorneys’ fee . . . and an award
of costs . . . are proper and reasonable . . . to be paid by
[the plaintiffs], jointly and severally, to [Jorgensen].

Furt her, there being no just reason for delaying entry of
final judgment pursuant to [HRCP] Rule 54(b), final judgment
be and hereby is entered in favor of [Jorgensen] and agai nst
[the plaintiffs], jointly and severally, for attorneys’ fees
in the amount of $24,425.46 and costs in the amount of

$9, 884. 59

NOW THEREFORE, | T IS HEREBY FURTHER ORDERED, ADJUDGED
AND DECREED Def endant Richard Jorgensen, pursuant to HRCP
Rule 54(b), . . . is entitled to certification of (1) [the
July 23, 1998 order granting sunmary judgment in favor of
Jorgensen and against Fujinmto with respect to all of the
latter’s claims], (2) [the October 23, 1998 order granting
Jorgensen summary judgment on all counts], (3) [the February
25, 1999 order awarding Au, Hewitt, and Jorgensen attorneys
fees and costs], and (4) [the February 24, 1999 sanctions
order awarding Au and Jorgensen attorneys’ fees and costs].

Thus, the circuit court entered a final judgnent in favor of
Jorgensen as to attorneys’ fees and costs, but did not enter a
final judgnent resolving the plaintiff’'s substantive clains
agai nst Jorgensen. ¢

On May 10, 1999, the plaintiffs filed an “anended
notice of appeal” from (1) the April 19, 1999 certified judgnents

16 We note that the circuit court’s order awardi ng attorneys’ fees
and costs may not be certified as a final judgnment, pursuant to HRCP Rul e
54(b), because such an order is not a final decision with respect to a “claim
for relief.” See Elliot Megdal and Associates v. Daio USA Corp., 87 Hawai i
129, 133, 952 P.2d 886, 890 (App. 1998) (“Rule 54(b) is designed to permt an
i mredi at e appeal from an otherwi se final decision in a multi-claimor
multi-party action. . . . Under this rule, the power of a lower court to
enter a certification of finality is limted to only those cases where (1)
more than one claimfor relief is presented or nultiple parties (at |east
three) are involved, . . . and (2) the judgment entered conpletely disposes of
at | east one claimor all of the clainms by or against at |east one party.”)
See also 10 Wight, MIler & Kane, Federal Practice and Procedure Civil 2d §
2658.4, at 91-92 (commenting that Federal Rules of Civil Procedure Rule 54(b),
which is identical to HRCP Rule 54(b), “refers only to clains in the sense of

the substantive right being asserted -- the cause of action -- rather than
requests that are incidental to the procedure for obtaining a judicial award”)
(footnote omtted). However, we may review the circuit court’s orders

awar di ng attorneys’ fees and costs in favor of or against a party in the
course of the appellate review of a final judgnment certified pursuant to HRCP
Rul e 54(b), insofar as those orders relate to the final judgnent and are being
appeal ed. See, e.q., Honolulu Federal Sav. and Loan Ass’'n v. Mirphy, 7 Haw.
App. 196, 753 P.2d 807 (1988) (vacating the order awardi ng attorneys’' fees,
costs, and expenses incident to vacating the summary judgment certified for
appell ate review under HRCP Rul e 54(b)).
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in favor of Au and Hewitt, (2) the April 20, 1999 certified
“judgnment” in favor of Jorgensen, (3) the February 25, 1999
sumary judgnent orders in favor of Au, Hewitt, and Jorgensen,
and (4) the February 25, 1999 order awarding Au, Hewitt, and
Jorgensen attorneys’ fees and costs.

On May 17, 1999, Jorgensen filed a notice of cross-
appeal from (1) the February 25, 1999 attorneys’ fees and costs
order and (2) the April 20, 1999 certified “judgnment” in favor of
Jor gensen.

On May 19, 1999, Yanagida filed an “anended notice of
appeal” fromthe February 24, 1999 sanctions order, and “insofar
as they apply to Yanagida,” from (1) the April 19, 1999 anended
order certifying the prior orders of the circuit court as final
judgnents; (2) the April 19, 1999 certified judgnent in favor of
Au and against the plaintiffs; and (3) the April 20, 1999

certified judgnment in favor of Jorgensen and agai nst Yanagi da.

1. STANDARDS OF REVI EW

A Motion For Summary Judgnent

We review [a] circuit court’s award of sunmary
judgment de novo under the same standard applied by
the circuit court. Anfac, Inc. v. Waikiki Beachcomber
Inv. Co., 74 Haw. 85, 104, 839 P.2d 10, 22,
reconsideration denied, 74 Haw. 650, 843 P.2d 144
(1992) (citation omtted). As we have often
articul at ed:

[sl]unmary judgment is appropriate if the

pl eadi ngs, depositions, answers to

interrogatories, and adm ssions on file,

together with the affidavits, if any, show that
there is no genuine issue as to any materi al
fact and that the moving party is entitled to
judgment as a matter of | aw.
Id. (citations and internal quotation marks om tted);
see [HRCP] Rule 56(c) (1990). “A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elenments
of a cause of action or defense asserted by the

parties.” Hul sman v. Hemmeter Dev. Corp., 65 Haw. 58
61, 647 P.2d 713, 716 (1982) (citations omtted).
Konno v. County of Hawai‘', 85 Hawai‘ 61, 70, 937 P.2d 397,
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Tayl or v.

406 (1997) (quoting Dunlea v. Dappen, 83 Hawai‘ 28, 36, 924

P.2d 196, 204 (1996)) (brackets in original). “The evidence
must be viewed in the light nost favorable to the non-nmoving
party.” State ex rel. Bronster v. Yoshina, 84 Hawai‘i 179,
186, 932 P.2d 316, 323 (1997) (citing Maguire v. Hilton
Hotels Corp., 79 Hawai‘i 110, 112, 899 P.2d 393, 395

(1995)). In other words, “we nust view all of the evidence
and the inferences drawn therefromin the |ight mopst
favorable to [the party opposing the motion].” Maquire, 79

Hawai ‘i at 112, 899 P.2d at 395 (citation omtted).

Gover nnent  Enpl oyees Ins. Co., 90 Hawai ‘i 302, 305, 978

P.2d 740,

743 (1999) (quoting State Farm Mut. Auto. Ins. Co. V.

Mirata, 88 Hawai‘i 284, 287-88, 965 P.2d 1284, 1287-88 (1998)

(quoting Estate of Doe v. Paul Revere Ins. G oup, 86 Hawai‘i 262,
269-70, 948 P.2d 1103, 1110-11 (1997))) (brackets in original).

B.

Pel osi .

Concl usions O Law

We review the trial court’s [conclusions of |aw] de novo
under the right/wong standard. Rai nes v. State, 79 Hawai‘i 219
222, 900 P.2d 1286, 1289 (1995). “Under this . . . standard, we
exam ne the facts and answer the question without being required
to give any weight to the trial court’s answer to it.” State v.
Mller, 4 Haw. App. 603, 606, 671 P.2d 1037, 1040 (1983). See
also Anfac . . . , 74 Haw. [at] 119, 839 P.2d [at] 28 . .o
Thus, a [conclusion of law] “is not binding upon the appellate
court and is freely reviewable for its correctness.” State v.
Bowe, 77 Hawai‘i 51, 53, 881 P.2d 538, 540 (1994) (citation
omtted).

Wai | ea Ranch Estates, 91 Hawai i 478, 487, 985 P.2d

1045, 1054 (1999) (citations omtted) (ellipsis points in

original).
C

Attorneys’ Fees And Costs

“This court ‘review[s] the . . . denial and granting
of attorney’'s fees under the abuse of discretion standard.’”
East mnan v. McGowan, 86 Hawai ‘i 21, 27, 946 P.2d 1317, 1323
(1997) (quoting Weinberg v. Mauch, 78 Hawai‘i 40, 52-53, 890
P.2d 277, 289-90, reconsideration denied, 78 Hawai‘i 421,

895 P.2d 172 (1995)). See also Coll v. MCarthy, 72 Haw.

20, 28, 804 P.2d 881, 887 (1991). The same standard applies
to this court’s review of the amount of a trial court’s
award of attorney’'s fees. See First Hawaiian Bank v. Smth,
52 Haw. 591, 592, 483 P.2d 185, 186 (1971); Sharp v. Hui

Wahi ne, Inc., 49 Haw. 241, 244, 413 P.2d 242, 245, reh'g
deni ed, 49 Haw. 257, 414 P.2d 82 (1966); Powers v. Shaw, 1
Haw. App. 374, 377, 619 P.2d 1098, 1101 (1980). “An abuse
of discretion occurs if the trial court has clearly exceeded
t he bounds of reason or has disregarded rules or principles
of law or practice to the substantial detriment of a party
litigant.” State v. Davia, 87 Hawai‘i 249, 253, 953 P.2d
1347, 1351 (1998) (internal quotation signals and citations
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omtted).

Pi edvache v. Knabusch, 88 Hawai < 115, 118, 962 P.2d 374, 377

(1998). *“Generally, taxation of costs is within the discretion

of the trial court and will not be disturbed absent an abuse of
di scretion.” Canalez v. Bob’'s Appliance Service Center, Inc., 89
Hawai ‘i 292, 300, 972 P.2d 295, 303 (1999) (quoting Eastnman, 86
Hawai i at 27, 946 P.2d at 1323).

D. | nposition & Sanctions For Discovery And Litigation-

Rel at ed Abuses

“This court reviews the circuit court’s inposition of
sanctions for discovery abuse . . . under the abuse of discretion
standard.” Stender v. Vincent, 92 Hawai‘i 355, 362, 992 P.2d 50,
57 (2000) (citing Kawamata Farnms, Inc. v. United Agri Prods., 86
Hawai i 214, 241, 948 P.2d 1055, 1082 (1997)). “All aspects of a

HRCP Rul e 11 determ nation should be revi ewed under the abuse of
di scretion standard.” Canalez, 89 Hawai‘i at 300, 972 P.2d at
303 (quoting Lepere v. United Public Wrkers, 77 Hawai‘i 471,
473, 887 P.2d 1029, 1031 (1995)).

[11. DI SCUSSI ON

A. The Circuit Court Erred In Ganting Au's And
Jorgensen’'s Motions For Summary Judgnent Agai nst
Fujinoto On The G ound O Lack O Standing.

As we have indicated, the circuit court granted sunmary
judgment in favor of Au and Jorgensen and against Fujinmoto on the
ground that Fujinoto | acked standing to pursue the present
action. Au and Jorgensen based their notion on Fujinoto’s
deposition, in which he stated that it was J& that invested in
Kai l ua Estates and that the funds invested were J&J's. However,
at the same tine, Fujinoto also insisted that he “was” J& and
that the invested funds were intended for his retirement. He

testified that he did not perceive any difference between his
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investing as an individual and J&' s investing as a corporation.
It is undisputed that Fujinbto signed the partnership agreenent
in his owm nane, rather than on behalf of J&J, but he al so
requested that “title” be “under J&.” A tax formissued to him
by the general partners referred to himas an “individual”
partner, but, during the hearing on the notions for summary

j udgnment, Jorgensen’s attorney represented that Fujinoto had
admtted in his deposition that the tax form shoul d have been
included in J&)'s tax return rather than his personal tax
return.t’

Thus, the evidence adduced by the parties appears to
have created a genuine issue of material fact as to the precise
identity of the entity that had invested when Fujinoto signed the
partnership agreenent and tendered a check drawn on J&J's bank
account. Fujinoto’s counsel appears to have conceded during the
hearing on the notions that the invested funds bel onged to J&J
and that Fujinoto intended the investnent to benefit J&J;
nevert hel ess, counsel took the position that, because Fujinoto
executed the limted partnership agreenent in his individual
capacity and was treated by the general partners as an i ndividual
investor, the lawsuit was appropriately filed in Fujinbto’ s nane.

The circuit court agreed with Au and Jorgensen that
Fujinoto | acked standi ng. However, Jorgensen, Au, and the
circuit court have all m stakenly characterized the issue as one

of standi ng.

“I't is well settled that the crucial inquiry with
regard to standing is whether the plaintiff has alleged such
a personal stake in the outcome of the controversy as to
warrant his or her invocation of the court’s jurisdiction

7 The record does not include that part of Fujinoto’s deposition
transcript.
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and to justify exercise of the court’s remedi al powers on

his or her behalf.” In re Application of Matson Navi gation
Co. v. Federal Deposit Ins. Corp., 81 Hawai‘ 270, 275, 916
P.2d 680, 685 (1996). In deciding whether the plaintiff has

the requisite interest in the outcone of the litigation, we
enmpl oy a three-part test: (1) has the plaintiff suffered an
actual or threatened injury as a result of the defendant’s
wr ongful conduct; (2) is the injury fairly traceable to the
defendant’s actions; and (3) would a favorabl e decision
likely provide relief for plaintiff’s injury. Bush v.

WAt son, 81 Hawai‘i 474, 479, 918 P.2d 1130, 1135 (1996).

Aki naka v. Disciplinary Bd. of Hawai ‘i Suprene Court, 91 Hawai ¢
51, 55, 979 P.2d 1077, 1081 (1999). This fornulation of the

standi ng requi renent delineates the jurisdictional limts of a

court’s ability to decide a case. 1d. On the other hand, we
have acknow edged that a party’'s standing to litigate a case nmay
be subject to “prudential rules” of judicial self-governance, as
well as “legislative and constitutional declarations of policy.”
Citizens for Protection of North Kohala Coastline, 91 Hawai‘i at
100, 979 P.2d at 1126 (citing Life of the Land v. Land Use
Commin, 63 Haw. 166, 172, 623 P.2d 431, 438 (1981)).

The three-part jurisdictional limts test that this

court utilizes is identical to the test enployed by the federal
courts in determ ning whether a party neets the standing

requi renents of article Il of the United States Constitution:

We have treated standing as consisting of two rel ated
components: the constitutional requirements of Article 11
and nonconstitutional prudential considerations. See Warth
v. Seldin, 422 U.S. 490, 498, 95 S.Ct. 2197, 2204, 45
L. Ed.2d 343 (1975). We stated the requirements for an
Article Il case or controversy in Valley Forge Christian
College v. Anericans United for Separation of Church &
State, Inc., 454 U.S. 464, 472, 102 S.Ct. 752, 758, 70
L. Ed. 2d 700 (1982):

Art. Ill requires the party who invokes the
court’s authority to show that he personally has
suffered some actual or threatened injury as a result
of the putatively illegal conduct of the defendant

and that the injury fairly can be traced to the

chal l enged action and is likely to be redressed by a

favorabl e decision .

Franchi se Tax Bd. of California v. Alcan Alum niumLtd., 493 U.S.

331, 335 (1990) (internal quotation marks omtted) (citations
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omtted). “Though the courts in Hawai‘ are not subject to a
‘cases and controversies’ limtation |like that inposed upon the
federal judiciary by Article Ill, 8 2 of the United States
Constitution,” this court has, on occasion, sought guidance from
the federal standing doctrines. Life of the Land, 63 Haw at
171-173, 623 P.2d at 438-39.

The Franchi se Tax court held that a sharehol der, a

foreign corporation, had article Ill standing to challenge the

taxes that its wholly-owned subsidiaries were required to pay.

The more difficult issue is whether respondents can
meet the prudential requirements of the standing doctrine
One of these is the requirenment that “the plaintiff
generally must assert his own |egal rights and interests
and cannot rest his claimto relief on the legal rights or
interests of third parties.” MWarth v. Seldin, supra, 422
U.S., at 499, 95 S.Ct., at 2205. Related to this principle
we think is the so-called shareholder standing rule. As the
Seventh Circuit observed, the rule is a |ongstanding
equitable restriction that generally prohibits sharehol ders
frominitiating actions to enforce the rights of the
corporation unless the corporation’s management has refused
to pursue the same action for reasons other than good-faith
busi ness judgnment. [Alcan Alum num Ltd. v. Franchise Tax
Bd. of State of Cal., 860 F.2d 688, 693 (7th Cir. 1988)].
There is, however, an exception to this rule allowi ng a
sharehol der with a direct, personal interest in a cause of
action to bring suit even if the corporation’s rights are
al so inmplicated.

Franchi se Tax, 493 U. S. at 336.
The United States Court of Appeals for the Seventh

Crcuit has explained the limtation on a sharehol der’s standi ng

to sue as foll ows:

We noted [in Md-State Fertilizer Co. v. Exchange
Nat ' | Bank of Chicago, 877 F.2d 1333 (7th Cir.1989),] the
i mportant purpose served by the rule denying standing to sue
to those who suffer only derivative injury. “When the
injury is derivative, recovery by the indirectly injured
person is a form of double counting. ‘Corporation’ is but a

collective noun for real people -- investors, enployees,
suppliers with rights and others.” 1d. at 1335-36
A blow that costs “the firn’ $100 injures one or
more of those persons. I f, however, we allow the

corporation to litigate in its own name and coll ect
the whole sum (as we do), we nust exclude attenpts by
the participants in the venture to recover for their
individual injuries. A fire that causes $100 worth of
damage to “the corporation”, and therefore reduces the
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val ue of investors’ stock by $100, does not cause a
total injury of $200 -- the net loss is $100, and
everyone i s made whole by an award of that sumto the
firm To avoid double counting courts nust either
restrict recoveries to the directly-injured party or
attempt to apportion the recovery according to who
bears the effects.
Id. at 1336. Because divvying up the loss would require a
Hercul ean effort, we sinmply allow the firmto recover. Once
the firmis made whole, the derivative victims are by the
same token conpensat ed.

Wei ssman v. Wener, 12 F.3d 84, 86 (7th Gr. 1993).

To be sure, courts have on occasi on deni ed
stockhol ders’ suits alleging injury, asserting that the
stockhol ders | acked “standing” to bring such an action
because the stockhol ders, “experiencing no direct harm
possess[ ] no primary right to sue.” Kauffman v. Dreyfus
Fund, Inc., 434 F.2d 727, 732 (3d Cir. 1970) (enphasis
added), cert. denied, 401 U. S. 974, 91 S.Ct. 1190, 28
L. Ed. 2d 323 (1971); accord EM Ltd. v. Bennett, 738 F.2d
994, 996-97 (9th Cir.), cert. denied, 469 U S. 1073, 105
S.Ct. 567, 83 L.Ed.2d 508 (1984); Stevens v. lLowder, 643
F.2d 1078, 1080 (5th Cir. 1981). But we do not read these
cases as actually turning on the question whether the
st ockhol der has suffered a sufficiently direct injury to
establish Article Ill injury or causation. The courts do
not conduct that kind of analysis. It may well be that if a
mnor injury is suffered by a |large corporation it would be
difficult to trace a “distinct and pal pable injury” to a
sharehol der, Warth v. Seldin, 422 U.S. 490, 501, 95 S.Ct.
2197, 2206, 45 L.Ed.2d 343 (1975), but that would certainly
not be so if the damage was to a closely held corporation

Conceptually, then, the problemis not an Article Il one.
See Association of Data Processing Serv. Orgs., Inc. v.
Canmp, 397 U.S. 150, 152, 90 S.Ct. 827, 829, 25 L.Ed.2d 184
(1970) (econom c injury satisfies Article I11).

Standi ng and real -party-in-interest questions do
overlap to the extent that both ask whether the plaintiff
has a personal interest in the controversy. See 6A C
Wight, AL Mller & M Kane, Federal Practice and Procedure
§ 1524, at 329-30 (1990). But the question whether the suit
shoul d be brought by the [sharehol ders] or the [c]orporation
really depends, as we have noted, on considerations and
conventions of corporate |law -- whether the corporation
should be entitled to bring an action, at least in the first
instance, without the distraction of stockhol ders
suits--which we think are brought into play under Rule 17(a)
of the Federal Rules of Civil Procedure. [ ']

18 Federal Rules of Civil Procedure (FRCP) Rule 17(a) differs from
HRCP Rule 17(a), see supra note 3, only in that the former contains a
provision that “when a statute of the United States so provides, an action for
the use or benefit of another shall be brought in the name of the United
States.” This difference is not material to the present matter. “Where we
have patterned a rule of procedure after an equivalent rule within the FRCP
interpretations of the rule by the federal courts are deened to be highly
persuasive in the reasoning of this court.” Gold v. Harrison, 88 Hawai‘i 94,

(continued. . .)
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Whel an v. Abell, 953 F.2d 663, 671-72 (D.C. Gr. 1992).
In Whel an, the United States Court of Appeals for the

District of Colunbia Circuit held that a real -party-in-interest
defense may not be raised at any tinme, “for the real party nust
have the opportunity to step into the ‘unreal’ party’ s shoes and
shoul d not be prejudiced by undue delay.” A Rule 17(a) defense,
characterized by the defendant as an article Il standing issue,
was not allowed when it was raised at the start of the trial and
a “ratification” of the action by a bankruptcy trustee was not
possible. The United States Court of Appeals for the Fifth
Circuit reached a simlar holding in Ensley v. Cody Resources,
Inc., 171 F. 3d 315 (5th Cr. 1999). G ting Welan, the Ensley

court noted that “the cases on sharehol ders | acking standi ng do

not address injury in fact; indeed, in a closely held corporation
the injury is obvious.” 1d. at 320. “The real issue is not
whet her there is jurisdiction, but the prudential limtation on

our exercise of jurisdiction over a jus tertii/third party

plaintiff. . . . [The defendant’s] standing objection is a
prudential limtation that constitutes an objection to the real
party in interest under [FRCP Rule] 17(a).” 1d. (footnote

omtted). Thus, the Ensley court deened the defendant’s
objection at the end of the plaintiff’s case-in-chief to be
untimely and, hence, held that the objection had been wai ved.
1d.

In Wlson v. AIG Hawaii Ins. Co., 89 Hawai‘i 45, 968
P.2d 647 (1998), reversing the ICA s judgnment, we held that an

i nsured was not the real party in interest with respect to a

claimfor no-fault benefits to satisfy her nedical provider’s

8(. .. continued)

105, 962 P.2d 353, 364 (1998) (quoting Kawamata Farnms v. United Agri_ Products,
86 Hawai ‘i 214, 255, 948 P.2d 1055, 1096 (1997)).
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lifetime savings, Fujinoto was obviously directly interested in
the recovery of the funds that he had i nvested. Neverthel ess, by
virtue of the corporation’s potential claimof entitlenent to
t hese nonies, J& could plausibly be viewed as the real party in
interest with respect to Fujinoto’s claim wthin the neaning of
HRCP Rule 17(a). Fujinoto’s counsel conceded that the funds at
i ssue were the property of the corporation and that Fujinoto had
intended the investnent to be that of the corporation. But if
the cl ai m pursued by Fujinoto belonged to J&J, the proper renedy
was not to the dismss the claim but, rather, “ratification of
commencenent of the action by, or joinder or substitution of, the
real party in interest[.]” HRCP Rule 17(a), see supra note 3.
The Arizona Court of Appeals considered a simlar
problemin Toy v. Katz, 961 P.2d 1021 (Ariz. C. App. 1998). The

Toys brought a | egal nmlpractice action against an attorney who
had represented themin connection with the sale of sonme of the
assets of a corporation that they owned. The attorney
erroneously identified the Toys as the sellers of the assets in

t he papers docunenting the transaction, thus exposing the Toys to
personal liability for the sellers’ obligations under the
agreenent. The defendant maintained that the corporation was the
actual seller and, therefore, that the Toys | acked standing to
recover damages suffered by the corporation as a result of the
faulty drafting of the sale documents. The Toy court recogni zed
that the case raised a real party in interest issue, rather than
a jurisdictional question of standing, and, citing the final

sentence of Rule 17(a), see supra note 3, ruled as follows:

Here, although the trial court expressly found that
the Corporation was the real party in interest, the court
ignored the plain | anguage of Rule 17 and erred in ruling
that the amendment adding the Corporation did not relate
back. This case presents the precise factual scenario for
whi ch the above provision of Rule 17(a) was created. “The
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provision is intended to prevent forfeiture when

determ nation of the proper party to sue is difficult or
when an understandabl e m stake has been made.” State Bar
Commi ttee Note at 169.

In this case, because the Toys had been identified as
the sellers, their counsel named the Toys as the plaintiffs
in the Business Litigation. During discovery in the
underlying litigation, it became apparent that the assets
[at issue] belonged to the Corporation. The Toys maintain
that fact was obscured by Katz's all eged negligence in
m sidentifying themin the sale transaction docunents.

Under these circumstances, Rule 17(a) permits relation back
of the amended conpl ai nt and the addition of the Corporation
as a plaintiff. See Watts[ v. State], . . . 566 P.2d [693,]
695-96 [(Ariz. Ct. App. 1977)]; Hess v. Eddy, 689 F.2d 977
980 (11th Cir.1982), cert. denied, 462 U.S. 1118, 103 S.Ct.
3085, 77 L.Ed.2d 1347 (1983).

Toy, 961 P.2d at 1035-36.

In the present matter, Fujinoto was identified as the
investor in his limted partnership agreenent with Kail ua
Estates. Unlike the circunstances in Toy, however, the discovery
process in the course of litigation did not render the true
ownership of the invested funds apparent. The circuit court did
not expressly rule regarding the precise | egal status of the
invested funds vis-a-vis the parties. It appears that such a
ruling would have required factual determ nations that coul d not
be made based on the record before the circuit court at the
hearing on Au’s and Jorgensen’s notions for sunmmary judgnent.
However, the circuit court did determ ne that Fujinoto had
intended the investnment to be J&'s. In view of the position
taken by Fujinmoto’s counsel, such a determination was not clearly
erroneous, especially given the concession by Fujinmto’ s counsel
that the invested funds bel onged to J&. Assum ng, as the
circuit court reasonably could, that the limted partnership
agreenent identified Fujinoto as the investor by virtue of sone
error, the Toy analysis applies to the present matter, and a
ratification, joinder, or substitution of the corporation as a

party plaintiff was the appropriate renedy.
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Al though the circuit court erroneously concluded that
Fujinoto did not have standing to proceed with the present
action, it recognized that HRCP Rule 17(a) was relevant to its
ruling. It disallowed ratification, joinder, or substitution of
parties on the grounds that the original naming of Fujinoto as a
party plaintiff had not been an “understandabl e, honest m stake.”

In this connection,

[t]he provision that no action shall be dism ssed on
the ground that it is not prosecuted in the name of the rea
party in interest until a reasonable time has been all owed,
after the objection has been raised, for ratification,
substitution, etc., is added sinply in the interests of
justice. In its origin the rule concerning the real party
in interest was perm ssive in purpose: it was designed to
al l ow an assignee to sue in his own name. That having been
accompl i shed, the nodern function of the rule in its
negative aspect is simply to protect the defendant against a
subsequent action by the party actually entitled to recover,
and to insure generally that the judgment will have its
proper effect as res judicata

This provision keeps pace with the law as it is
actual ly devel opi ng. Modern deci sions are inclined to be
I eni ent when an honest m stake has been made in choosing the
party in whose nane the action is to be filed -- in both
maritime and nonmaritime cases. See Levinson v. Deupree
345 U. S. 648 (1953); Link Aviation, Inc. v. Downs, 325 F.2d
613 (D.C. Cir. 1963). The provision should not be
m sunder st ood or distorted. It is intended to prevent
forfeiture when determ nation of the proper party to sue is
difficult or when an understandable m stake has been made.

FRCP Rule 17 Advisory Conmittee’s Note to 1966 anendnent.

Fol l owi ng the advisory commttee s note, courts have
hel d that “when the determ nation of the right party to
bring the action was not difficult and when no excusable
m st ake had been made, then the |ast sentence of Rule 17(a)
was not applicable and the action should be dism ssed.” 6A
Charles Alan Wight, Arthur R. Mller, & Mary Kay Kane
Federal Practice and Procedure § 1555 (2d ed.1990); see also
Ri nke v. Johns-Manville Corp., 47 Wash. App. 222, 228, 734
P.2d 533 (1987) (“Most courts . . . have restricted relation
back to situations where there has been an ‘honest m stake
or an ‘understandable m stake’ in nam ng an inproper
party.”) Courts have not given the provision a litera
interpretation, which would make it applicable to every case
where an incorrect plaintiff is named. See Federal Practice

§ 1555. “[Tlhe rule should be applied only to cases in
whi ch substitution of the real party in interest is
necessary to avoid injustice.” 1d. This court found that

restricting relation back to situations involving honest or
under st andabl e m stakes is to “prevent plaintiffs from using
the rule to join or substitute persons whose interests were
not contenplated fromthe beginning of the suit.” Rinke, 47
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Wash. App. at 230, 734 P.2d 533. But noting that modern

rul es of procedure are “intended to allow the court to reach
the merits,” the Rinke court added that [Rule] 17(a) “is
designed to expedite litigation, not to allow narrow
constructions or technicalities to interfere with the merits
of a legitimte controversy.” |d. at 227, 734 P.2d 533

Spraque v. Sysco Corp., 982 P.2d 1202, 1204 (Wash. C. App. 1999)
(hol ding that debtor could substitute bankruptcy trustee as real
party in interest enploynent discrimnation action, inasnmuch as
(1) enployer was not prejudiced by substitution and (2)
substituti on changed not hing except who woul d benefit from
action) (ellipsis points in original) (sone brackets added and
sone in original). See also Beal v. Cty of Seattle, 954 P.2d
237 (Wash. 1998) (holding that Rule 17(a) all owed substitution of

guardi an ad litem of decedent’s children by personal

representative of decedent’s estate in wongful death action

agai nst city based on del ayed response to 911 caller who was
subsequent |y nurdered by her husband, notw thstanding that
plaintiff’s counsel knew identity of proper party before
conplaint was filed but ran out of time to file paperwork to have
plaintiff appointed personal representative before statute of

limtations ran).

Al t hough the district court retains some discretion to
di sm ss an action where there was no senbl ance of any
reasonabl e basis for the nam ng of an incorrect party, see
generally 6A Charles A. Wight, Arthur R Mller & Mary Kay
Kane, Federal Practice and Procedure 8§ 1555, at 415 (2d
ed. 1990), there plainly should be no dism ssal where
“substitution of the real party in interest is necessary to
avoid injustice,” id. See, e.q., Fed. R. Civ. P. 15
Advi sory Committee Notes (1966) (Rule 17(a) is designed
"[t]o avoid forfeitures of just clainms"); Raynor Bros. v.
American Cyanim d Co., 695 F.2d 382, 385 n.4 (9th Cir.1982)
(relation back of product-liability claimwould be allowed
after substitution of |essee, a partnership, for corporation
partly owned by nmenbers of the partnership); Metropolitan
Paving Co. v. International Union of Operating Engineers,
439 F.2d 300, 306 (10th Cir.) (relation back of unfair |abor
practices claimallowed after substitution of individua
corporate menbers of a joint venture for the joint venture
itself), cert. denied, 404 U S. 829, 92 S.Ct. 68, 30 L.Ed.2d
58 (1971); Crowder v. Gordons Transports, Inc., 387 F.2d
413, 417-18 (8th Cir. 1967) (relation back of wrongful -death
claimallowed after substitution of surviving children's
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guardi an for decedent’s adm nistratrix). A Rule 17(a)
substitution of plaintiffs should be liberally allowed when
the change is nerely formal and in no way alters the
original conplaint’s factual allegations as to the events or
the participants.

Advanced Magnetics, Inc. v. Bayfront Partners, Inc., 106 F.3d 11,
20 (2d Cr. 1997) (allow ng substitution of sharehol ders for

corporation as real party in interest in action against short
sell ers based on alleged violations of federal securities |aws,
i nasnmuch as (1) conplaint’s only pertinent flaw was identity of
party pursuing claimand anmended conplaint was virtually
identical to original conplaint, (2) there was m stake as to

| egal effectiveness of assignnment of clainms of shareholders to
corporation, although attenpted assignnent was “tactical” and
“strategic” decision by counsel, (3) there was no unfairness to
defendants in allow ng substitution, and (4) it would have been
unjust to foreclose plaintiff’s pursuit of clainms by virtue of
ot herwi se i nconsequential error).

The record in the present matter does not support the
circuit court’s conclusion that naming Fujinoto as a plaintiff
was not an “under standabl e, honest m stake.” There is no
evi dence that Fujinoto or his counsel nade a tactical decision
not to sue in J&'s nane. In fact, Fujinoto’'s counsel’s
representations at the June 29, 1998 hearing suggest that J& was
not named as a party because of concerns that it would be subject
to the very challenge that was | evied against Fujinoto’s
participation in the litigation. Fujinbto reasoned that,

i nasmuch as he executed the docunent evidencing his investnment in
hi s personal capacity, it also evidenced his right to sue
individually for the wong arising out of the investnment. In
light of the closely held character of Fujinoto’s corporation,

the uncertain state of the corporation’s ownership, either
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Fujinmoto’s control of at least a part of the corporation’s assets
or his commngling of the corporate assets with his personal
assets, and the fact that Fujinoto acted in his personal capacity
in dealing with the partnerships, the determ nation regarding the
correct party to bring the action was difficult, and any m stake
with respect to the identity of the right party is excusabl e.
Moreover, for the circuit court to have allowed J& to
ratify the action or to have permtted joinder or substitution of
the parties would in no way have prejudi ced the defendants in the
present matter. Such steps woul d have changed not hi ng except the
identity of the party entitled to recovery. Under these
circunstances, the dismssal of Fujinoto’s clainms anounted to
al | owi ng “narrow constructions or technicalities to interfere

with the nerits of a legitimte controversy.” See Spraque, 982

P.2d at 1204 (citation and internal quotation nmarks omtted).
Even if m staken, there was a reasonabl e basis for nam ng
Fujinoto as plaintiff in the present matter, inasmuch as he was

the party in privity with the defendant partnerships and their

general partners. C. Zinmerman v. First Fed. Sav. & Loan Ass’n,
848 F.2d 1047, 1056 (10th G r. 1988); Canpbell Soup Co. v. D ehm
111 F. Supp. 211, 214-15 (D.C. Pa. 1952) (naker of third-party

beneficiary contract is real party in interest under FRCP Rule
17(a)). Accordingly, it would be unjust to foreclose Fujinoto’s
claimby virtue of this error, and, in our view, “substitution of
the real party in interest is necessary to avoid injustice.” See

Advanced Magnetics, 106 F.3d at 20 (citation and internal

guotation marks omtted). Inasmuch as we agree that “[a] Rule
17(a) substitution of plaintiffs should be liberally all owed when
the change is nmerely formal and in no way alters the original

conplaint’s factual allegations as to the events or the
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participants,” id., we hold that the circuit court erred in
dismssing Fujinoto’'s claimw thout allowing a ratification,

j oi nder, or substitution. On remand, therefore, we direct the
circuit court to allow Fujinoto to obtain ratification of his
action fromJ& Auto Repair, Inc.

B. The Crcuit Court Erred In Disnssing The Plaintiffs’
Derivative Action dainms On The G ound That They D d
Not Comply Wth The Requirenents & HRCP Rule 23.1

It has long been held in this jurisdiction that |limted
partners may maintain a derivative action on behalf of a limted
partnership pursuant to HRCP Rule 23.1. Phillips v. Kula 200,
Inc., 2 Haw. App. 206, 209-10, 629 P.2d 119, 122 (1981); see also
R S. Ellsworth, Inc. v. Anfac Corp., 65 Haw. 345, 348-50, 652
P.2d 1114, 1116-17 (1982). In Phillips, the Internedi ate Court
of Appeals (ICA) held that a limted partnership was an

“association” within the neaning of Rule 23.1. Although Kail ua
Partners and Kailua Estates were never registered with DCCA and
therefore were not limted partnerships pursuant to HRS ch. 425D,
see supra note 10, they were, neverthel ess, “partnerships” for
pur poses of the Uniform Partnership Act, see HRS § 425-106
(1993).* Inasnuch as Kailua Partners and Kailua Estates were

engaged in a joint venture with one another, as recited in Kailua

19

During the tinme period relevant to the present matter, HRS § 425-106(1)
(1993), a section of the Uniform Partnership Act, HRS 8§ 425-101
t hrough 425-143 (1993), provided in relevant part that “[a] partnership is an
association (including a joint venture) of two or nore persons to carry on as
co-owners a business for profit.” In 1999, the |egislature enacted a revised
Uni form Partnership Act, effective July 1, 2000, by repealing the former HRS
88 425-101 through 425-143 and replacing themw th revised provisions, see HRS
88 425-101 through 425-144 (Supp. 2000). However, the revised Uniform
Partnership Act retains essentially the sane definition of partnership as the
former HRS § 425-106 (1993), see HRS 8§ 454-101 and 454-109 (Supp. 2000).

The DCCA's findings, which the circuit court adopted in its July 7, 1999
order, see supra note 12, state, inter alia, that “Respondents [(i.e., Kailua
Est ates, Kailua Partners, Weinmer, and Kinm] are believed to be associations or
organi zations of individuals including, but not limted to the Respondents
specifically naned and identified above.”
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Partners’ partnership agreenent, and, noreover, shared a conmon
goal and were managed by the sane individuals, the entity

conprising Kailua Partners and Kail ua Estates was one partnership

for purposes of the partnership law Cf. Shinn v. Edwin Yee,
Ltd., 57 Haw. 215, 217-20, 553 P.2d 733, 736-38 (1976) (“A joint
venture is a nutual undertaking by two or nore persons to carry
out a single business enterprise for profit. It is closely akin
to a partnership, and the rul es governing the creation and
exi stence of partnerships are generally applicable to joint
ventures.”) (Citation omtted.). Furthernore, the purpose
underlying the statutes requiring that a certificate of limted
partnership be filed in order to forma limted partnershipis to
ensure notice to third persons, and failure to comply with the
filing requirenent does not affect the rights, anong thensel ves,
of the parties to the partnership agreenent. Rond v. Yeanan-
Yordan-Hal e Productions, 681 P.2d 1240, 1242 (Utah 1984); Brown
v. Brown, 488 P.2d 689, 695 (Ariz. C. App. 1971); Hoefer v.

1, 411 P.2d 230, 232-33 (N.M 1966). Consequently, the

agreenents signed by the plaintiffs establish the existence of a
“l'imted partnership” relationship anong the parties in the
present matter in the sense in which the | CA construed the term
in Phillips, pursuant to which the limted partners may maintain
a derivative action against the general partners on behalf of the
partnership provided that the requirenments of HRCP Rule 23.1 are
sati sfied.

To our know edge, this court has not had occasion to
di scuss the verification requirenent of HRCP Rule 23.1. However,
we noted in Chanbrella v. Rutledge, 69 Haw 271, 281 & n.7, 740
P.2d 1008, 1014 & n.7 (1987), that HRCP Rule 23.1 follows the

federal paradigm and deviates fromRule 23.1 of the Federal Rules
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of Civil Procedure (FRCP) in only one respect, nanely, that FRCP
Rule 23.1 contains a requirenment that the conplaint “shall allege

that the action is not a collusive one to confer
jurisdiction on a court of the United States which it would not
ot herwi se have.” Consequently, “interpretations of the rule by
the federal courts are . . . highly persuasive in the reasoning
of this court.” See Gold v. Harrison, 88 Hawai‘i 94, 105, 962
P.2d 353, 364 (1998), supra note 18.

In Surowitz v. Hilton Hotels Corp., 383 U S. 363

(1966), the United States Suprene Court held that a sharehol der’s

derivative action -- alleging corporate fraud -- could not be

di sm ssed on the grounds that the shareholder relied, in
verifying the conplaint, on her advisor’s explanation, even

t hough she did not understand the explanation. The Surowtz
Court observed that the purpose of the verification requirenment
was to discourage “strike suits,” i.e., neritless suits filed to
coerce corporate managers to settle in order to avoid protracted
l[itigation, that “[t] he basic purpose of the [FRCP] was to

adm nister justice through fair trials, not sumary dism ssals as
necessary as they nmay be on occasion,” and that the rules were
designed to allow — rather than to prevent -- the

unsophi sticated litigant to have his day in court. 1d. at 371-
74. See also Lewis v. Curtis, 671 F.2d 779, 778 (3d Gr. 1982)

(reliance on Wll Street Journal article could be basis for
verification of stockhol der derivative conplaint); Horshfield v.
Briskin, 447 F.2d 694, 698 (7th Cr. 1971) (verification

requi renent was net where plaintiff’s counsel attested to truth
of certain facts in conplaint and further attested on information

and belief to other elenents of conplaint).

49



The plaintiffs’ verification of their derivative clains
in the present matter was grounded in “information and belief,”
rat her than personal know edge. Qur view of the overwhel m ng
wei ght of authority suggests that the circuit court erred in
insisting that HRCP Rule 23.1 requires verification upon personal
knowl edge and that the plaintiffs’ verification was inadequate
for that reason

Wien a derivative claimis asserted wi thout the
plaintiff’s verification, courts have generally granted the
plaintiff |leave to replead the conplaint and properly verify it.
Smal cho v. Birkelo, 576 F. Supp. 1439, 1442-43 (D. Del. 1983).

In Weisfeld v. Spartans Industries, Inc., 58 F.R D. 570, 577-78
(S.D.N.Y. 1972), the court renedied the plaintiff’s failure to

verify a conplaint by allowing an affidavit of verification when

it was apparent that the previous failure was a nmere oversight.

See al so Nussbacher v. Continental Illinois Bank & Trust Co. of
Chicago, 61 F.R D. 399, 401 (D.C 1IIl. 1976) (“The best

authorities maintain that failure to verify is a technical

defect, curable by amendnent. 2 Moore, Federal Practice 3.04 2d
Ed. (1970); 7A, C. Wight & AL MIller, Federal Practice and
Procedure § 1827 (1972).”7). In Deaktor v. Fox Gocery Corp., 332
F. Supp. 536, 541 (WD. Pa. 1971), the court went further,

permtting the plaintiff to forego the verification requirenent

al toget her when it becane apparent fromthe plaintiff’s

deposition that he was fully cogni zant of the conplaint’s

all egations and stating that “[r]equiring [the plaintiff] to

verify the conplaint at this late date would be nere formalism?”
“In this jurisdiction, we have said: ‘The Rules of

Cvil Procedure are to be liberally construed to pronote

justice,’ and the court may depart fromthe literal application
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of the rule where such action is necessary to prevent the

m scarriage of justice.” Bagalay v. Lahaina Restoration
Foundati on, 60 Haw. 125, 141, 588 P.2d 416, 426 (1978) (quoting
Struzik v. Gty and County of Honolulu, 50 Haw. 241, 246, 437
P.2d 880, 884 (1968)). The liberal pleading standards of the

rules of civil procedure suggest that the fact that the

plaintiffs’ verification was submtted by affidavits severa
nmont hs after the conplaint had been filed should not be deened
fatal to their derivative clains.

The present matter is very different fromE Isworth, in
which this court denied the plaintiff Iimted partners’ request
to anmend their conplaint on appeal to assert a derivative action
on behalf of the partnership when the Iimted partners’

i ndi vidual clainms were thensel ves derivative in nature and shoul d
have been asserted on behalf of the partnership in the first
place. The Ellsworth court denied the plaintiffs’ appellate
request on the basis that the defendants woul d have been unduly
prejudiced if the conplaint were to be anended to pl ead the
derivative action after nearly six years of litigation.

El |l sworth, 65 Haw. at 353, 652 P.2d at 1119. |Indeed, the
Ellsworth plaintiffs had deliberately failed to seek | eave of the
trial court to amend their conplaint to bring a derivative action
on behalf of the partnership, insisting that their clainms were
personal in nature. 1d. 1In declining to remand the case to
allow the plaintiffs to anend the conplaint, this court

enphasi zed that the procedural distinctions between direct and
derivative actions were not nerely a matter of form but, rather,
were grounded in sound equitable considerations. 1d. at 350-51,
652 P.2d at 1118. Cf. Abeloff v. Barth, 119 F.R D. 332 (D. Mass.

1988) (clains asserted by individual limted partners for breach
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of duty owed by general partners to partnership belonged to the
partnership, requiring conpliance with prerequisites to
derivative suit, and were ordered dism ssed unless plaintiffs
filed amended conplaint within thirty days in accordance with
Rul e 23.1, including allegation that demand on general partners
woul d be unavailing).

In stark contrast to Ellsworth, the plaintiffs in the
present matter expressly asserted derivative clains in their
original conplaint. Their initial failure to verify their
conplaint was a technical error and was corrected rel atively
qui ckly. The | andowners’ notion to dismss for failure to follow
the requirenments of HRCP Rule 23.1 appears to have been
responsive to the plaintiffs’ filing of affidavits verifying
their conplaint. The defendants woul d have suffered no prejudice
had the circuit court allowed the plaintiffs to maintain their
derivative clainms by supplying the verifications at that early
stage of the proceeding. Provided that the other inperatives of
HRCP Rule 23.1 were satisfied, no policy interest underlying the
requi renent of a verified derivative clai mwould have been
i njured.

HRCP [Rule] 23.1 . . . requires that the conpl aint

“shall be verified and shall allege that the plaintiff was a

sharehol der or member at the time of the transaction of

whi ch he compl ains or that his share or nmenbership

t hereafter devolved on him by operation of law.”™ . . .

This provision of “contenporaneous” ownership or membership

serves “as a safeguard agai nst chanpertous litigation by

sharehol ders.” 7C C. Wight, A Mller & M Kane, supra, §
1828, at 61

Chanbrella, 69 Haw. at 281, 740 P.2d at 1014. Wen the conpl ai nt
does not allege that the plaintiff was a shareholder at the tine
of the alleged wong, sonme courts have dism ssed the derivative
clainms, while at the sane tine allowng |eave to anend. Harris
V. Anerican lnvestnment Co., 523 F.2d 220, 228 (8th G r. 1975).
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Q her courts have allowed the derivative action to proceed when

t he conpl ai nt adequately indicated the required

cont enpor aneousness of ownership, at |east when it was cl ear that
the stock was not bought to “speculate in litigation.” Heilbrunn
v. Hanover Equities Corp., 259 F. Supp. 936, 939 (S.D.N Y. 1966);
see also Western Tool & Mg. Co. v. Massena, 142 F.2d 404, 408
(6th Gr. 1944), reversed on other grounds sub nomPrice v.
Qurney, 324 U. S. 100 (1945).

In this case, the plaintiffs did not specifically

allege in their conplaint that they were limted partners of
Kai l ua Estates or Kailua Partners at the time of the alleged
wrongs, but the allegation is clearly inplied. The w ongdoing
conpl ai ned of was the diversion of the funds invested in the
project by limted partners. There is no allegation or evidence
in the record that the plaintiffs are litigating a purchased
grievance or that they m ght be “speculative” litigators.
“Therefore, it would exalt formover substance to hold that [the
plaintiffs] did not have standing to maintain [their] derivative
clains.” Bateson v. Magna Gl Corp., 414 F.2d 128, 131 (5th Cr
1969) .

The | andowners argued in the circuit court that the
wong alleged in the plaintiffs’ conplaint sprang from Kail ua
Partners’ entering into the | and purchase agreenent, an event
that occurred before any of the plaintiffs became |imted

partners. However, the

“continuing wong” exception to the contenporaneous
[ownership] rule allows one who acquired his stock
after the transaction of which he conmplained to
mai ntain a derivative suit on the theory that the
al l eged “wrong” commenced before the stock acquisition
but was continuing and not executed and final until
sometime after the plaintiff acquired his stock
Branbles USA, Inc. v. Blocker, 731 F. Supp. 643, 649 (D
Del . 1990) (enphasis added); see also Saylor v. Bastedo, 78
F.R.D. 150, 152-53 (S.D.N. Y. 1978) (“The exception applies
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to a sharehol der acquiring an interest in a corporation
injured by a plan commenced before the date of share
acquisition but not fully executed until afterward.”).
Thus, the continuing wong exception applies only when the
wrongful activity “continues to place in jeopardy of |oss
the corporation on behalf of which the woul d-be plaintiff
seeks redress.” Saylor, 78 F.R.D. at 153

Aurora Credit Services, Inc., v. Liberty Wst Devel opnent, |nc.,
970 P.2d 1273, 1278 (Ut ah 1998) (brackets in original).

The continuing wrong exception should not be applied
in all situations where a transaction is challenged because
“in one sense every wrongful transaction constitutes a
continuing wwong to the corporation until remedied.”
Newkirk[ v. WJ. Rainey, Inc., 76 A . 2d 121, 123 (Del. Ch.
1950)]. “[What must be decided is when the specific acts
of alleged wrongdoi ng occur, and not when their effect is
felt.” Schreiber v. R G Bryan, . . . 396 A 2d 512, 516
([Del. Ch.] 1978).

Bl ocker, 731 F. Supp. at 649 (footnotes omtted).

The escrow paynents to the | andowners, pursuant to the
| and purchase agreement, were nade at a tinme when at | east one of
the plaintiffs (Fujinoto) was a limted partner. These paynents
fall within the “continuing wong” paradigm inasnmuch as they
were alleged to have been nmade “pursuant to a plan commenced
before the date of share acquisition but not fully executed until
afterward,” and they “continued to place in jeopardy of |oss the
[ part nershi ps] on behalf of which the . . . plaintiff[s sought]
redress.” Saylor, 78 F.R D. at 152-53. Even though Fujinoto
i nvested in Kailua Estates, rather than Kailua Partners, the
plaintiffs’ derivative claimwas effectively asserted on behal f
of the joint venture, conprised of Kailua Partners and Kail ua
Estates, which was the actual entity in which the plaintiffs had
i nvested. See Shinn, 57 Haw. at 217-20, 553 P.2d at 736-38.
Furthernore, the plaintiffs’ conplaint alleged diversion of
partnershi ps’ funds not only to the | andowners, but also for the
personal use of the general partners, the alleged diversion
occurring both before and after the plaintiffs nade their

i nvestments. Thus, the contenporaneous ownership requirenent of
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HRCP Rule 23.1 was satisfied in the present matter.

HRCP [Rul e] 23.1 further conpels the suing sharehol der
in a derivative action to “allege with particularity” the
efforts he made “to obtain the action he desires fromthe
directors or conparable authority and from the sharehol ders
or menbers, and the reasons for his failure to obtain the
action or for not making the effort.” Lo This is, of
course, consistent with the notion that the corporation
shoul d have an opportunity to “vindicate its own rights, but
when . . . those who perpetrated the wongs also were able
to obstruct any remedy, equity would hear and adjudge the
corporation’s cause through its [shareholder] with the
corporation as a defendant, albeit a rather nom nal one.”
Cohen v. Beneficial Industrial Loan Corp., 337 U.S. [541,]
548 [(1949)].

Chanbrella, 69 Haw. at 281-82, 740 P.2d at 1014 (brackets in
original).

[All t hough Rule 23.1 clearly contenplates both the
demand requirenment and the possibility that demand may be
excused, it does not create a demand requirement of any
particul ar dinmension. On its face, Rule 23.1 speaks only to
t he adequacy of the sharehol der representative’s pleadings.

The purpose of the demand requirenent is to “affor[d]
the directors an opportunity to exercise their reasonable
busi ness judgnent and ‘waive a legal right vested in the

corporation in the belief that its best interests will be
promoted by not insisting on such right.”” Daily Income

Fund, Inc. v. Fox, 464 U.S. [523, 533 (1984)], quoting
Corbus v. Alaska Treadwell Gold M ning Co., 187 U.S. 455
463, 23 S.Ct. 157, 160, 47 L.Ed. 256 (1903). Ordinarily, it
is only when demand i s excused that the sharehol der enjoys
the right to initiate “suit on behalf of his corporation in
di sregard of the directors’ wishes.” R. Clark, Corporate
Law § 15.2, p. 640 (1986).

Kamen v. Kenper Financial Services, Inc., 500 U S. 90, 96 (1991).

In Pogostin v. Rice, . . . 480 A . 2d 619 [(Del. 1984),]
and Aronson v. Lewis, . . . 473 A . 2d 805 [(Del. 1984),] the
Del aware Supreme Court set forth its views as to the demand
futility requirement. A demand is futile only where, “under

the particularized facts alleged, a reasonable doubt is
created that: (1) the directors are disinterested and
i ndependent and (2) the chall enged transaction was otherwi se
the product of a valid exercise of business judgement.”
Aronson, 473 A.2d at 814. This inquiry permits a court to
determ ne whet her any action by the board in response to a
demand woul d be tainted by the self-interest of the
directors. Any board action requires a majority.
Accordingly, allegations of futility require particularized
al l egations that a majority of the board would be so
tainted. See e.g. Bergstein v. Texas International Conmpany,
453 A. 2d 467 [(Del. Ch. 1982)] (because a majority of
the board of directors was self-interested for demand
purposes, demand held futile.)
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In re E.F. Hutton Banking Practices Litigation, 634 F. Supp. 265,
271 (S.D.N. Y. 1986). “An ‘interested director is one who

receives ‘a personal financial benefit fromthe challenged

transaction which is not equally shared by the stockhol ders.’”

In re General Instrunment Corp. Securities Litigation, 23 F. Supp.
2d 867, 874 (N.D. Ill. 1998) (quoting Rales v. Blasband, 634 A 2d
927, 933 (Del. 1993)). The directors’ conduct neets the

“busi ness judgnent” test when, in naking a business decision, the

directors have acted on an inforned basis, in good faith, and in
t he honest belief that the action taken was in the best interests
of the conpany. Aronson, 473 A 2d at 812. W subscribe to the
view of the Al abama Suprene Court, consistent with

the plurality’s statement in Shelton[ v. Thompson, 544 So.2d
845, 849 (Ala. 1989),] that to show futility the sharehol der
or policyhol der nust denonstrate such a degree of antagonism
between the directors and the corporate interest that the
directors would be incapable of performng their duty. W
agree with In re Kaufman [ Mutual Fund Actions, 479 F.2d 257
265 (1st Cir. 1973), cert. denied, 414 U S. 857 (1973),]

that a derivative action plaintiff should not be able to
circumvent the Rule 23.1 director-demand requirement with a
bare allegation that a majority of the directors are
wrongdoers. At the sanme tinme, our case law clearly

indi cates, and has so indicated for nearly a century, that
where the majority of the directors are thenselves the

al l eged wrongdoers, a derivative action plaintiff can be
excused from director-demand because such a demand can be
deemed futile.

Elgin v. Alfa Corp., 598 So. 2d 807, 815 (Ala. 1992) (footnote

omtted).

“When there is a conflict of interest in the directors’
deci sion not to sue because the directors thensel ves have
profited fromthe transaction underlying the litigation or are
named defendants, no demand need be nmade and sharehol ders can
proceed directly wwth a derivative suit.” Joy v. North, 692 F.2d
880, 887-88, (2d Gr. 1982). “[I]n cases involving allegations

of patently egregi ous board conduct such as converting corporate

funds or self-dealing, demand al nost al ways would be futile.”
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Reinel v. McFarlane, 9 F. Supp. 2d 1062, 1066 & n.6 (D. M nn.

1998) (citing cases involving m sappropriation of corporate funds
by board nenbers).

In a situation where a derivative suit is brought against
the majority of the directors of a corporation for wilful or
negligent breach of their fiduciary duties[,] a demand as a
prerequisite to the bringing of a suit is alnmst always
excused. Jannes v. M crowave Communications, Inc., [57
F.R.D. 18 (N.D. IIl. 1972)]. Simlarly[,] the demand is
excused where the board of directors is subject to the
control of the alleged wrongdoers and is hostile to the
Plaintiff's claim Schreiber v. Jacobs, 121 F. Supp. 610
(E.D. Mch. 1953); Liboff v. Wlfson, 437 F.2d 121 (5th Cir.
1971); Papilsky v. Berndt, 59 F.R.D. 95 (S.D.N. Y. 1973).

Walden v. Elrod, 72 F.R D. 5, 13 (WD. Ckla. 1976). See also
Ceneral Elec. Co. v. Bucyrus-Erie Co., 563 F. Supp. 970, 974
(S.D.N. Y. 1983) (when conplaint alleges facts with sufficient

particularity to show that denmand woul d be futile, court need not
deci de whet her conpl aint has adequately all eged that demand has
been nade; “[t]here is no nonconpliance problemw th Rule 23.1 on
this score”).

When “[t]he futility of seeking the desired action from
the all eged wongdoers is patent[,] . . . efforts to obtain
action by the directors and sharehol ders are not necessary, and
the all egations of wongdoi ng thensel ves adequately establish the
reasons for not making the effort to obtain corporate action.”
Hirsch v. Jones Intercable, Inc., 984 P.2d 629, 635 (Colo. 1999)
(quoting Neusteter v. District Court, 675 P.2d 1, 7 (Colo. 1984))

(service of demand on general partner before comrencing
derivative action on behalf of limted partnershi ps was excused
by futility, where general partner, on whomlimted partners
woul d have served demand, was same interested entity that
commtted all eged breach of fiduciary duties, which consisted of
all egedly (1) purchasing cable system owned by joint venture of

limted partnerships for less than fair value, resulting in
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wi ndfall, and (2) selling cable systemto third party for profit;
board of directors of corporate general partner, on whom demand
woul d have been served, was conposed of sane interested persons
who approved transactions).

Appl ying any of the foregoing fornulations of the
“demand futility” doctrine, the plaintiffs in the present matter
wer e excused from maki ng a demand on the nmanagers of the
partnerships to correct the wongdoing alleged in their
derivative clains. For exanple, pursuant to the Del aware Suprene
Court’s Aronson test, a demand was futile, inasmuch as (1) the
chal | enged transaction -- i.e, the alleged diversion of the funds
invested by the plaintiffs in the partnerships to the personal
use of the defendants, particularly Winmer and Kim-- would
clearly not have been the product of a valid exercise of business
judgrment and (2) the nmanagers -- i.e., Winer and Kim-- were not
di sinterested, having allegedly received a financial benefit from
t he chal | enged transaction, which was not equally shared by the
sharehol ders. Because Weiner and Kimcontrolled the
partnershi ps, for purposes of the Aronson test, they constituted
“the mpjority of the board” allegedly tainted by self-interest.

Moreover, the plaintiffs’ conplaint did not nerely set
forth a bare allegation of wongdoing, but further alleged that,
despite attenpts to communicate with the managers regarding their
concerns, the plaintiffs had received no satisfactory response to
their inquiries and were, therefore, unable to enforce the
partnerships’ rights. The conplaint alleged specific instances
of diversion of the partnerships’ funds and various om ssions
that ensured the partnerships’ failure. The conplaint included a
claimof wlful or negligent breach of the general partners’

fiduciary duties to the partnerships. Thus, the futility of
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maki ng a demand on the managers to obtain “the desired action” --
i.e., redress of the alleged wongdoing -- was “patent,” and the
plaintiffs’ “allegations of wongdoing,” in thenselves,
“adequately establish[ed] the reasons for not making the effort
to obtain corporate action.” Hyrsch, 984 P.2d at 635.

“Finally, the maintenance of a derivative action is
contingent upon the plaintiff’s ability to ‘fairly and adequately
represent the interests of the sharehol ders or nenbers simlarly
situated in enforcing the right of the corporation.’”

Chanbrella, 69 Haw. at 282, 740 P.2d at 1014 (citation omtted).

Al t hough the district court is thus enpowered to
di sm ss a derivative action should it appear that the
plaintiff does not adequately represent the shareholders in
enforcing the rights of the corporation, a finding in the
alternative is not required before a derivative action may
go forward. See Bernstein v. Levenson, . . . 437 F.2d 756
757 [(4th Cir. 1971)]. The burden is on the defendants to
obtain a finding of inadequate representation, and no such
finding was obtai ned here bel ow.

Smal | wood v. Pearl Brewng Co., 489 F.2d 579, 592 n.15 (5th Gr
1974).

The Court recognizes that a critical element to be
considered in determ ning the adequacy of a particular
representative in a derivative action “is whether
plaintiff’'s interests are antagonistic to those he is
seeking to represent.” Wight & MIler, 7A Federal Practice
and Procedure 8§ 1833 at 393 (1972 ed.). The Court also
recogni zes that it is defendants who must bear the burden of
showi ng “that a serious conflict exists and that plaintiff
could not be expected to act in the interests of the other
shar ehol ders because doing so would harm his other
interests.” |d. at 394.

Ohio-Sealy Mattress Mg. Co. v. Kaplan, 90 F.R D. 21, 25 (N. D
I11. 1980).

In Davis v. Comed, Inc., a case concerning fair and
adequate representation, the court wrote

“The courts have exam ned several factors or
elements in determ ning whether a particular
derivative plaintiff can provide the requisite fair
and adequate representation. Typically, the elenments
are intertwined or interrelated, and it is frequently
a conbination of factors which [eads a court to
conclude that the plaintiff does not fulfill the
requi rements of 23.1 (although often a strong showi ng
of one way in which the plaintiff's interests are
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actually inimcal to those he is supposed to represent

fairly and adequately, will suffice in reaching such a

conclusion). Anong the elements which the courts have

evaluated in considering whether the derivative
plaintiff nmeets Rule 23.1's representation

requi rements are: econom c antagoni snms between

representative and class; the remedy sought by

plaintiff in the derivative action; indications that
the named plaintiff was not the driving force behind
the litigation; plaintiff’s unfamliarity with the
litigation; other litigation pending between the
plaintiff and defendants; the relative magnitude of
plaintiff's personal interests as conpared to his
interest in the derivative action itself; plaintiff's

vi ndi ctiveness toward the defendants; and, finally,

the degree of support plaintiff was receiving fromthe

sharehol ders he purported to represent.”
619 F.2d 588, 593-94 (6th Cir.1980) (Enphasis added.)

. . . [We are convinced from our review of federa
case |l aw and ot her authorities that . . . courts may
properly consider the above factors, as well as the factors
that follow, in determ ning whether a derivative-action
plaintiff fairly and adequately represents simlarly
situated sharehol ders.

In Rot henberg v. Security Management Co., the El eventh
Circuit Court of Appeals stated:

“Whet her a particular plaintiff will fairly and
adequately represent the interests of other simlarly
situated shareholders as required by Rule 23.1 turns
upon the total facts and circumstances of each case.
Some of the factors considered by courts include: (1)
indications that the plaintiff is not the true party
in interest; (2) the plaintiff’'s unfamliarity with
the litigation and unwillingness to | earn about the
suit; (3) the degree of control exercised by the
attorneys over the litigation; (4) the degree of
support received by the plaintiff from other
sharehol ders; (5) the lack of any personal comm t ment
to the action on the part of the representative
plaintiff.”

667 F.2d 958, 961 (11th Cir.1982). (Citations omtted.)
See Larson v. Dunke, 900 F.2d 1363 (9th Cir. 1990) (which
accepts the considerations given by Davis v. Comed and

Rot henberq).

El gin, 598 So. 2d at 818-109.
The circuit court in the present matter did not enter

any findings regarding the adequacy of the plaintiffs’
representation of the limted partners in enforcing the
partnerships’ rights. The |landowners argued in the circuit court
that the plaintiffs had “failed to verify that they fairly and
adequately represent[ed other limted partners] simlarly

situated,” but their argunent m ssed the mark with respect to the
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appl i cabl e burden of proof. See Snallwod, 489 F.2d at 592 n. 15,

and Ohio-Sealy Mattress, 90 F.R D. at 25. The | andowners al so

argued that it was “inpossible for [the plaintiffs] to claimthat
t hey adequately and fairly represent other |imted partners who
are currently suing [the | andowners] in a separate cause of
action.” Wiile “other litigation pending between the plaintiff
and defendants” is one of the factors considered by the courts in
connection with the representation requirement of Rule 23.1, see
Elgin, 598 So. 2d at 818, the record contains no evidence of any
other litigation currently pendi ng between these plaintiffs and
the defendants. “Other litigation” is relevant in the context of
derivative actions because the derivative action nay be used as

| everage for purposes of obtaining a favorable settlenent in a
col |l ateral dispute between the parties, thereby conprom sing the
plaintiff’s fitness to represent other sharehol ders. Rothenbergq,
667 F.2d at 961; Davis, 619 F.2d at 597. However, the fact that

ot her sharehol ders are suing the defendants pursuant to the sane
clainms in another action does not inplicate the concerns
underlying the requirenent of “fair and adequate representation.”
These concerns are directed at the presence of extrinsic factors
that “render it likely that the representative may disregard the
interests of the class nenbers” because his interest extends
beyond those of the class he seeks to represent. Elgin, 598 So.
2d at 819. The record reflects no such problemw th respect to
the plaintiffs in the present matter, and neither the | andowners
nor Au have attenpted to establish it. Consequently, the
“adequat e representation” requirement of HRCP Rule 23.1 is
satisfied.

In light of the foregoing analysis, we hold that the

circuit court erred both in granting the | andowners’ notion to
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dism ss the plaintiffs’ derivative action with prejudice and in
entering summary judgnent in Au’'s favor and agai nst the
plaintiffs. W therefore vacate the circuit court’s orders to
the extent that they undertook to do so.?°

C. The Circuit Court Erred In | nposing Sancti ons On The
Plaintiffs For Failure To Properly Plead Their
Derivative Cains For Relief.

Al though the circuit court erred in dismssing the
plaintiff's derivative clains, the question remains whether it
abused its discretion in inmposing HRCP Rul e 11?2 sanctions on the

plaintiffs for the technical deficiencies in pleading their

20 We note that, inasnmuch as no final judgnent has been entered
regarding the plaintiffs’ claim against the | andowners, we do not have
jurisdiction in this appeal over that part of the circuit court’s June 19
1997 order that (1) granted summary judgnent in favor of the Sutherlands and
the Skys and (2) inposed sanctions against the plaintiffs payable to the
Sut herl ands and the Skys for violations of HRCP Rule 11. See Jenkins v. Cades
Schutte Fleming & Wight, 76 Hawai‘i 115, 869 P.2d 1334 (1994).

21 The version of HRCP Rule 11 applicable to the present matter, see
supra note 2, was identical to FRCP Rule 11 prior to the latter’s amendnent in
1993. Consequently, the federal cases interpreting the pre-1993 version of
FRCP Rule 11 are relevant to our analysis in the present case. See supra note
18.

The anmended HRCP Rul e 11 (2000) provides in relevant part:

(b) Representations to Court. By presenting to the
court (whether by signing, filing, submtting, or |ater
advocating) a pleading, witten notion, or other paper, an
attorney or unrepresented party is certifying that to the
best of the person's know edge, information, and belief,
formed after an inquiry reasonabl e under the circunstances:

(1) it is not being presented for any inproper
pur pose, such as to harass or to cause unnecessary delay or
needl ess increase in the cost of litigation

(2) the clains, defenses, and other |egal contentions
therein are warranted by existing |law or by a nonfrivol ous
argunment for the extension, nodification, or reversal of
exi sting law or the establishment of new | aw

(3) the allegations and other factual contentions have
evidentiary support or, if specifically so identified, are
likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted
on the evidence or, if specifically so identified, are
reasonably based on a |l ack of information or belief.

FRCP Rul e 11, as amended in 1993, contains the same provisions.

62



derivative clainms for relief, nanely, failure to verify the
original conplaint and the anended conplaint and failure
expressly to all ege contenporaneous ownership and futility of
demand. Qur holding that the plaintiffs’ derivative clains
shoul d not have been dism ssed for inadequacy of pleading
suggests that the circuit court abused its discretion in
sanctioning the plaintiffs. Cf. Les Mituelles du Mans Vie v.
Life Assurance Co. of Pennsylvania, 128 F.R D. 233, 240 (N. D

I11. 1989) (pleading of counts that were upheld over the
defendant’s notion to disn ss was presunptively nonsancti onabl e).
Nevert hel ess, we briefly elucidate the applicable | aw, inasnuch
as sanction orders of the circuit courts are reviewed for abuse
of discretion, affording the circuit courts a substantial degree
of deference. See In Re Tax Appeal of Hawaiian Flour MIls, 76
Hawai i 1, 15, 868 P.2d 419, 433 (1994) (“Deployed on the front

lines of litigation, the trial court ‘is best acquainted with the
| ocal bar's litigation practices and thus best situated to
determ ne when a sanction is warranted to serve Rule 11's goal of
speci fic and general deterrence.’”) (Quoting Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384, 404 (1990).).

The certification requirement of HRCP Rule 11

establishes a twofold standard, one objective, via the

“frivol ousness clause” (nanely, the inperative that the filed
docurnent be supported by existing or dicoverabl e evidence and
warranted by existing |aw or a good faith argunent for the
extension, nodification or reversal of existing law), and the

ot her subjective, via the “inproper purpose clause.” Harrison v.
Dean Wtter Reynolds, Inc., 132 F.R D. 184, 186 (N.D. Ill. 1990)
(citing Stotler & Co. v. Able, 870 F.2d 1158, 1166 (7th G
1989)); Les Mutuelles du Mans Vie, 128 F.R D. at 237 (citing
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Tabrizi v. Village of den Ellyn, 883 F.2d 587, 592 (7th G
1989); Brown v. Federation of State Medical Boards, 830 F.2d
1429, 1435-36 (7th Cr. 1989)). “Rule 11's first (objective)

branch in turn has two sub-branches: whether the party or
attorney made a reasonable inquiry into the facts and whether the
party or attorney nade a reasonable inquiry into the | aw (Brown,
830 F.2d at 1435).” Les Mutuelles du Mans Vie, 128 F.R D. at

237, see also Harrison, 132 F.R D. at 186. The fact that

pl eadi ngs are not well grounded in |aw ordinarily suggests
| awyer, rather than client, liability for Rule 11 sanctions. Les

Mutuell es du Mans Vie, 128 F.R D. at 242.

A showi ng of ‘bad faith’ is not required where the
conduct of counsel is at issue. East way [ Construction Corp.
v. City of New York, 762 F.2d 243 (2d Cir. 1985)]. Rat her,
an objective standard, focusing on what a reasonably
competent attorney would believe, is the proper test. 1d.
at 253; see Calloway v. Marvel Entertainment Group, 854 F.2d
1452, 1469-70 (2d Cir. 1988)]. \Where a party represented by
an attorney is the target of a Rule 11 notion, however, the
subj ective good faith test applies. [|d. at 1474.

G eenberg v. Hilton Int’'l Co., 870 F.2d 926, 934 (2d Cr. 1989);
see also Harrison, 132 F.R D. at 193 (“The court does not choose

to sanction plaintiffs because there seens |ittle value or
deterrence in sanctioning a party for an attorney’s failure to

reasonably investigate the law. ”); Ballard Service Center, lInc.
v. Transue (865 F.2d 447, 450 (1st Cr. 1989) (Rule 11 sanctions
shoul d be paid by plaintiff’s attorney, rather than by plaintiff,
when of fense was inproper attenpt to renove case to federa

court, which involved purely | egal question of legitinmacy of
maneuver); Blake v. National Cas. Co., 607 F. Supp. 189, 194
(C.D. Cal. 1984) (“the attorney and not the client should bear
the sanction for filing papers which violate Rule 11 by being

unsupported by existing law’).
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In the present matter, the circuit court did not enter
any findings describing perceived m sconduct that justified the

i nposition of sanctions.

Al though it is well-settled that an appellate court
may affirm a judgnment of the | ower court on any ground in
the record which supports affirmance, we believe that, in
order to facilitate a nmeaningful and nmore efficient
appell ate review, an order inposing sanctions should set
forth findings that describe, with reasonable specificity,
the perceived m sconduct (such as harassment or bad faith
conduct), as well as the appropriate sanctioning authority
(e.g., HRCP Rule 11 or the court's inherent power). For
purposes of appellate review, a distinction nmust be made
bet ween zeal ous advocacy and plain pettifoggery.

Whet her sanctions are inmposed pursuant to HRCP Rule 11
or pursuant to the court's inherent powers, the inportance
of specific findings that describe the perceived m sconduct
and the sanctioning authority is two-fold. First, as
previously noted, it allows for more meani ngful appellate
review as to whether the trial court exercised its
di scretion in a reasoned and principled fashion. Second, it
assures the litigants, and incidentally the judge as well,
that the decision was the product of thoughtful
del i beration, and their publication enhances the deterrent
effect of the ruling. The sanction order issued in this
case, however, does not contain specific findings;
therefore, we are conpelled to review the entire record for
an abuse of discretion.

Enos v. Pacific Transfer & Warehouse, Inc., 79 Hawai ‘i 452, 459,

903 P.2d 1273, 1280 (1995) (citations, internal quotation marks,
el lipsis points, brackets, and footnote omtted).

The record reflects that the circuit court believed
that the plaintiffs’ counsel, Yanagida, “did not read Rule 23.1"
and that the plaintiffs’ conplaint was filed in “bad faith.” The
circuit court’s view that Yanagida failed to consult HRCP Rul e
23.1 prior to filing the conplaints is patently m staken, in
light of the fact that nmuch of the conplaint’s relevant verbi age
traces the | anguage of the rule. See supra notes 1 and 7. The
circuit court’s finding of a bad faith filing -- as expressed in
its oral ruling fromthe bench on April 30, 1997 -- [|acks
specificity and, based on our review, |acks support in the
record. Absent a particularized finding of bad faith, the

circuit court abused its discretion in sanctioning the
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plaintiffs. See Geenberg, 870 F.2d at 934.

The circuit court also stated that it was “going on the
failure to conply with the rules” and that failure to “conply
with the procedural requirenents in filing [the derivative
action] was violation of Rule 11.” However, “Rule 11 requires
conduct nore egregious than failure to conply with technical
pl eadi ng requirenents [to justify inmposition of sanctions].”
Macmillan, Inc. v. Anmerican Express Co., 125 F.R D. 71, 79
(S.D.N Y. 1989); see also West Mountain Sales, Inc. v. Logan
Manuf acturing Co., 718 F. Supp. 1084, 1088 (N.D.N. Y. 1989)

(failure to plead fraud with particularity was not sanctionable
pursuant to Rule 11). Furthernore, conpliance with technical

pl eadi ng requirenents is quintessentially within the supposed
conpet ence of counsel. Because the circuit court’s inposition of
Rul e 11 sanctions was predicated upon Yanagi da’'s supposed failure
reasonably to inquire into the law, the plaintiffs, as

i ndi vidual s, were not the proper subject of the Rule 11 inquiry.
Accordingly, in levying sanctions against the plaintiffs for

al | egedly inconpetent pleading of their derivative clainms, the
circuit court clearly exceeded the bounds of reason to the
plaintiffs’ detrinment, and its deci sion nust be reversed.

D. The CGrcuit Court Erred In Ganting Sunmary Judgnent |In
Favor O Au And Hewitt And Against The Plaintiffs On
Al Counts.

1. Excul patory cl ause of the partnership agreenent

Kai |l ua Estates and Kailua Partners were not registered
as limted partnerships with the DCCA. The filing of certificate
of limted partnership is a statutory prerequisite to creation of
alimted partnership, and, until it is filed, the partnership is
not fornmed as a limted partnership. HRS § 425D 201, supra note
10; see Klein v. Wiss, 395 A 2d 126, 136 (Ml. 1978). *“Unlike a
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general partnership, a limted partnership cannot be created by
informal agreenent; its existence depends upon conpliance with
the UniformLimted Partnership Act [(in this case, HRS ch.

425D)].” Inland Real Estate Corp. v. Christoph, 437 N E. 2d 658,
662 (Il1l. C. App. 1982) (citing Allen v. Anber Manor Apts.
Partnership, 420 N.E.2d 440 (IIl. C. App. 1981)).

Limted partnerships were unknown at common | aw, they
are exclusively a creature of statute, their main purpose
being to permt a form of business enterprise, other than a
corporation, in which persons could invest nmoney without
becom ng |iable as general partners for all debts of the
partnership. 2 R. Rowl ey, Rowl ey on Partnership &8 53.0 (2d
ed. 1960); 60 Am Jur. 2d Partnership 8§ 371 (1972). “The
general purpose of (limted partnership) acts was not to
assi st creditors, but was to enable persons to invest their
nmoney in partnerships and share in the profits without being
l'iable for nmore than the amount of money they had
contributed. The reason for this was to encourage
investing.” Gilmn Paint & Varnish Co. v. Legum 197 M.
665, 670, 80 A.2d 906, 908 (1951).

The creation of a limted partnership is not a mere
private, informal, voluntary agreement as in the case of a
general partnership, but is a public and formal proceeding
whi ch must follow the statutory requirenents of the Uniform
[Limited Partnership] Act. 2 J. Barrett and E. Seago
Partners and Partnerships, Law and Taxation, ch. 13, § 2.1
(1956); 2 Z. Cavitch, Business Organi zations § 39.01(3)
(1977); Crane and Bronmberg on Partnership § 26.

Klein, 395 A 2d at 135-36. Inasnmuch as the filing requirenents
of the UniformLimted Partnership Act were not satisfied in the
present matter, no limted partnership, within the neaning of the
Act, has been forned; as a consequence, HRS ch. 425D does not
govern the rights and liabilities of the parties.

However, as noted supra in section I11.B, “the failure
to file the certificate of limted partnership does not affect
the existence of the [imted partnership as an entity, in a
controversy between the partners thensel ves, where neither the
interests of third parties nor a partner’s claimof limted
l[iability is involved.” Rond, 681 P.2d at 1242. Under those

ci rcunst ances, the partnership agreenent is enforceable as anong
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the partners who will be held bound by their own contractual
acts. 1d.; Heritage Hlls v. Zion’s First National Bank, 601
F.2d 1023, 1026 (9th Cr. 1979); Betz v. Chena Hot Springs G oup,
657 P.2d 831, 834 (Al aska 1982); Brown, 488 P.2d at 695; Porter
v. Barnhouse, 354 N.W2d 227, 231 (lowa 1984); Hoefer, 411 P.2d
at 233; Riviera Congress Associates v. Yassky, 268 N Y.S. 2d 854,
858 (N. Y. App. Div. 1966); Holvey v. Stewart, 509 P.2d 17, 18-19
(Or. 1973).

Au argues that the ternms of the Kailua Partners

partnershi p agreenment forecloses any liability to the plaintiffs

on his part except in the event of gross negligence or wllful

m sconduct. He relies on the follow ng excul patory clause in the
general partnership agreenent, signed by Au, Kim and Wi ner,

whi ch was incorporated by reference into the limted partnership

subscription agreenents signed by each of the plaintiffs:

Nei t her the General Partners nor any of their
respective agents shall be liable to the Partnership or the
Limted Partners for any act or om ssion based upon errors
of judgment or other fault in connection with the business
or affairs of the Partnership so long as the person agai nst
whom |iability is asserted acted in good faith on behalf of
the partnership and in a manner reasonably believed by such
person to be within the scope of its authority under this
Agreement and in the best interests of the Partnership but
only if such action or failure to act does not constitute
gross negligence or willful m sconduct.

“As a general rule, the construction and | egal effect
to be given a contract is a question of law freely revi ewabl e by

an appellate court.” Brown v. KFC Nat’'|l Managenent Co., 82

Hawai ‘i 226, 239, 921 P.2d 146, 159 (1996) (citations and interna
guotation marks om tted).

It is true that a party can contract to exenpt hinself
fromliability for harm caused by his negligence. Comment
to Restatement 2nd of Contracts, 8§ 195; 15 Wlliston on
Contracts, § 1750A at 144 (3d ed. 1972). It is also true
that “[s]uch bargains are not favored, however, and, if
possi bl e, bargains are construed not to confer this
imunity.” WIliston, supra, 8§ 1750A at 144-145
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In a case striking down an excul patory provision in a
ship towing contract, the United States Supreme Court
stated, “The two main reasons for the creation and
application of the rule [invalidating such provisions] have
been (1) to discourage negligence by maki ng wrongdoers pay
damages, and (2) to protect those in need of goods or
services from being overreached by others who have power to
drive hard bargains.” Bisso v. Inland Waterways Corp., 349
Uu.S. 85, 91, 75 S.Ct. 629, 632, 99 L.Ed. 911 (1955). In
light of these reasons, excul patory clauses are valid only
if:

[t]hey are strictly construed against the prom see and
will not be enforced if the prom see enjoys a
bar gai ni ng power superior to the prom sor, as where
the prom sor is required to deal with the prom see on
his own terms. . . . Nor will a contract be enforced
if it has the effect of exempting a party from
negligence in the performance of a public duty, or
where a public interest is involved. .
Lynch v. Santa Fe National Bank, 97 N.M 554, 627 P.2d 1247
1249 (1981), quoting Tyler v. Dowell, Inc., 274 F.2d 890,
895 (10th Cir. 1960), cert. denied 363 U S. 812, 80 S.Ct.
1248, 4 L.Ed.2d 1153 (1960) (citations omtted); see Annot.
6 A.L.R.3d 704, 705 (1966); Annot., 175 A.L.R. 1, 14-16
(1948); 57 Am Jur. 2d Negligence 88 20, 27-30 (1971).

Krohnert v. Yacht Systens Hawaii, Inc., 4 Haw. App. 190, 198-99,

664 P.2d 738, 744 (1983) (ellipsis points and brackets in
original). See also WIf v. Ford, 644 A 2d 522, 525-27 (M.

1993) (“In the absence of legislation to the contrary,
excul patory clauses are generally valid, and the public policy of

freedom of contract is best served by enforcing the provisions of

the clause. . . . There are circunstances, however, under which
the public interest will not permt an excul patory clause in a
contract . . . . The ultimte deternm nation of what constitutes

the public interest nust be nade considering the totality of the
ci rcunst ances of any given case agai nst the backdrop of current

soci etal expectations.” (Citations omtted.)); Yauger v. Skiing

Enterprises, Inc., 557 NW2d 60, 62 (Ws. 1996) (“Excul patory

contracts are not favored by the | aw because they tend to all ow
conduct bel ow t he acceptable standard of care. . . . However,
excul patory contracts are not automatically void and

unenforceable. . . . Rather, a court closely exam nes whet her
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such agreenents violate public policy and construes themstrictly
agai nst the party seeking to rely on them” (Citations

omtted.)).

Parties are permtted to make [excul patory] contracts
so long as they are knowingly and willingly made and free
from fraud. No public policy exists to prevent such
contracts. However, exceptions exist where the parties have
unequal bargaining power, the contract is unconscionable, or
the transaction affects the public interest such as
utilities, carriers, and other types of businesses generally
t hought to be suitable for regulation or which are thought
of as a practical necessity for some members of the public.
Weaver v. Anmerican Ol Co., (1971) 257 Ind. 458, 276 N.E.2d
144; LaFrenz v. Lake County Fair Board, (1977) 172 Ind. App
389, 360 N.E.2d 605

Ceneral Bargain Center v. Anerican Alarm Co., Inc., 430 N E. 2d
407, 411-12 (Ind. C. App. 1982). |In other words, “[e]xcul patory

provi sions are not favored by the law and are strictly construed
agai nst parties relying on them Excul patory clauses will be
held void if the agreenent is (1) violative of a statute, (2)
contrary to a substantial public interest, or (3) gained through
i nequality of bargaining power.” Andrews v. Fitzgerald, 823 F
Supp. 356, 378 (MD.N.C. 1993) (citing Tathamv. Hoke, 469 F
Supp. 914 (WD.N.C. 1979)) (discussing North Carolina |aw.

There appears to be no question that the contracts at
issue in the present matter, i.e., the plaintiffs’ limted
partnership subscription agreenents, were contracts between
parti es of unequal bargaining power. They were formcontracts
drafted by the pronoters of the partnerships and were
unilaterally proffered to the plaintiffs, who had no choi ce but
to conformor decline participation. Accordingly, they were
contracts of adhesion “in the sense that [they were] drafted or
ot herwi se proffered by the stronger of the contracting parties on
a ‘take it or leave it’ basis.” Brown, 82 Hawai‘i at 247, 921
P.2d at 167. Such contracts are “unenforceable if two conditions

are present: (1) the contract is the result of coercive
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bar gai ni ng between parties of unequal bargai ning strength; and
(2) the contract unfairly limts the obligations and liabilities
of, or otherwi se unfairly advantages, the stronger party.” 1d.

In response to Au’s argunent regardi ng the excul patory
clause, the plaintiffs urge that the limted partnerships’
contracts were rescinded “because [Kailua Estates] and [Kail ua
Partners] were fraudul ent enterprises.” Although the circuit
court did not expressly adopt the portions of the DCCA s “cease
and desist” orders, see supra note 12, that declared that “[a]l
contracts regarding the purchase or sale of the securities by
Hawai []i investors are hereby rescinded,” it did expressly adopt
all of the findings of fact set forth in the DCCA's prelimnary
and final “cease and desist” orders, see id., which recited,
inter alia, that:

11. In connection with the offer and sale of [the
limted partnership interests, Weimer and Kim made
m srepresentations and/or untrue statements of material fact

including but not limted to, the follow ng

a. distributed materials, which purported to be
menor andum of private offering, limted partnership
agreements and subscription agreements giving the prograns
the appearance of |limted partnerships when in fact no
limted partnerships were registered with the State of
Hawai i ;

b. distributed packets of information which included
a Deposit, Receipt, Offer and Acceptance (“DROA”) to
purchase the land for $1,000,000, while representing in the
Project Profit Analysis that the |and would be purchased for
$900, 000;

c. represented that the nonies collected fromthe
[ Kai lua Estates] investors would be used to devel op the | and
and the [Kailua Partners] investor nmonies would purchase the
| and when nearly all of the nmonies went to . . . Weinmer and
Ki nm

d. distributed correspondence which represented at
|l east two different projected profit amounts raging from
$17,870 to $42,870;

e. distributed correspondence to potential investors
namng . . . Hewitt . . . as a [Kailua Partners] genera
partner although he had only signed a general partnership
agreement for [Kailua Estates].

12. In connection with the offer or sale of
[the imted partnership interests, Weimer and Kin
omtted to state material facts necessary to in order
to make the statements made, in the |light of the
ci rcumst ances under which they were made, not
m sleading . . . [including], but not limted to, the
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foll owi ng:

a. the failure to meet the terms and conditions of
the DROA for the purchase of the |and, the subsequent
request by the | andowner to cancel the DROA and the ultimte
cancell ation of the DROA and escrow,

b. the failure to disclose to investors that finder’'s
fees and/or comm ssions would be paid to . . . Kimfor
finding investors;

cC. the failure to disclose that investor nonies were

bei ng converted fromthe progranms by . . . Weinmer.
d. the failure to disclose that . . . Kinms
professional license as a real estate sal esperson had

been revoked by the State of Hawaii after failing to
pay restitution in a failure to account for funds
case;

e. the failure to disclose that the |limted
partnershi ps had never been registered in the State of
Hawai i ;

f. the failure to include the return of capita
contribution amounts in the Projected Profit Analysis
for [Kailua Estates];

g. the failure to include the cost of financing
the purchase price of the property after closing in
the Project Profit Analysis for [Kailua Partners].

The DCCA's findings of fact further included the plaintiffs anong
the persons to whom Wei ner and Ki msold investnent interests.
Rel evant to the plaintiffs’ position is the follow ng

proposition to which this court adheres:

To constitute fraudul ent inducenment sufficient to
invalidate the terns of a contract, there nust be (1) a
representation of a material fact, (2) made for the purpose
of inducing the other party to act, (3) known to be false
but reasonably believed true by the other party, and (4)
upon which the other party relies and acts to [his or her]
damage.

Hawaii Conmunity Federal Credit Union v. Keka, 94 Hawai‘i 213,
230, 11 P.3d 1, 18 (2000) (quoting Pancakes of Hawaii, lnc. V.
Pomare Properties Corp., 85 Hawai‘i 300, 312, 944 P.2d 97, 109
(App. 1997)) (other citations omtted). The DCCA s findings of

fact established that Weinmer and Kimknow ngly nade fal se or
m sl eadi ng representations regarding material facts for the
pur pose of inducing potential investors to enter into limted
partnership subscription agreenents. Thus, the first three
el ements of actionable fraudul ent inducenment, as set forth in

Keka and Pancakes Hawaii, are satisfied. Although the DCCA s
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findings of fact do not thenselves expressly recite that the
plaintiffs detrinentally relied on those m srepresentations, the
plaintiffs declarations and affidavits, which were part of the
record before the circuit court, do aver such reliance.
Accordingly, the record before the circuit court presented a
genui ne issue of material fact as to whether the plaintiffs’

subscription agreenents were fraudul ently induced.

Fraud vitiates all agreements as between the parties

affected by it. If the agreement creating the joint adventure had
its inception in fraud, it was, as between the parties to it, void
ab initio. [A] [p]llaintiff[,] who was induced to enter into the

joint adventure agreement by fraudul ent representations, although
he may have a dissolution on this ground, may al so obtain a decree
rescinding or cancelling the agreement ab initio.

Pei ne v. Murphy, 46 Haw. 233, 239, 377 P.2d 708, 712 (1962)

(citations omtted). Put simlarly, “[t]he general rule is that
‘li]f a party’s m srepresentation of assent is induced by either
a fraudulent or a material msrepresentation by the other party
upon which the recipient is justified in relying, the contract is

voi dable by the recipient.”” Park v. Governnent Enployees Ins.

Co., 89 Hawai‘i 394, 399, 974 P.2d 34, 39 (1999) (quoting

Rest atement (Second) of Contracts 8§ 164(1) (1979)) (some brackets

added and sone in original).

Contracts induced by fraud are inherently unfair and
of fensive to the public interest. To the extent that the
plaintiffs’ limted partnership agreenents were tainted by fraud,
the general partners, including Au and Hewitt, nay not rely on
t he excul patory cl ause contai ned therein, the applicable
provi sions of the Uniform Partnership Act, HRS 88 425-13 through
425-15 (1993), rendering Au and Hewitt vicariously liable for

Weiner’'s and Kinis wongdoing. See infra section I11.D.2.
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The excul patory clause in the |imted partnership
agreenents, by its terns, purports to absol ve the general
partners fromliability for ordinary negligence, so long as they
have acted in good faith and within the scope of their authority
under the agreenment. Likewise by its ternms, however, the
excul patory cl ause excludes fromits protections any “action or

failure to act [that] constitute[s] gross negligence or willful

m sconduct.” Construing the clause at issue “strictly .
agai nst the promsee,” i.e., the general partners, who “enjoy[ed]
a bargai ni ng power superior to the promssor[s],” i.e., the

plaintiffs, see Krohnert, 4 Haw. App. at 199, 664 P.2d at 744, we

hold that it may not be invoked to exonerate sone of the general
partners fromjoint and several liability for the gross
negligence or willful msconduct of other of the general

partners. In any event, insofar as the excul patory clause at
issue in the present case purports to relieve the general
partners fromvicarious liability, it is in direct conflict with
the Uniform Partnership Act, see infra section Ill.D.2, and the
statute nust take precedence over the terns of the contract. Cf.
Taylor, 90 Hawai‘i at 307, 978 P.2d at 745 (1999) (“[B]ecause

I nsurance policies are contracts of adhesion and are prem sed on
standard forns prepared by the insurer’s attorneys, we have | ong
subscribed to the principle that they nust be construed |iberally
in favor of the insured and any anbiguities nust be resol ved
against the insurer. . . . Put another way, the rule is that
policies are to be construed in accord with the reasonable
expectations of a layperson. . . . In addition, insurance
policies are governed by statutory requirenents in force and
effect at the time such policies are witten. . . . Such

provisions are read into each policy issued hereunder and becone
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a part of the contract with full binding effect on each party.

Consequently, when the terns of an insurance contract are in
conflict with statutory | anguage, the statute nust take
precedence over the ternms of the contract.”) (Internal quotation
mar ks and citations omtted.) (Sone brackets added and sone
omtted.)).

2. Joint and several liability of general partners

Partnership liability is rooted in agency principles
and, in general, does not require actual participation in or
knowl edge of the acts performed before liability may be inposed.
Nort hwestern National Bank of M nneapolis v. Fox & Co., 102
F.R D. 507, 512 (S.D.N. Y. 1984). At common |aw, a partner was

jointly liable for partnership debts, but jointly and severally
liable for tort obligations. Catalina Mdrtgage Co., Inc. v.
Moni er, 800 P.2d 574, 575 (Ariz. 1990) (citing Johnson v. G 11,
68 S.E.2d 788, 791 (N.C. 1952)); see Eastern lron & Metal Co. v.
Patterson, 39 Haw. 346, 356-60 (1952); Frank Nichols, Ltd. v.
Rosa, 33 Haw 567 (1935).

In Eastern lron, the plaintiff was a corporation
defrauded as a result of the actions of the defendant Patterson.
Patterson, acting as the agent of his own corporation, entered
into a contract to sell certain cast-iron scrap to the plaintiff.
Prior to entering into the contract, Patterson’s corporation and
a copartnership formed a joint venture for the purpose of selling
scrap iron and transferred the subject cast iron to the joint
venture. Patterson diverted the plaintiff’'s partial paynment for
the cast-iron scrap to his corporation’s benefit and rejected his
corporation’s contract with the plaintiff w thout returning the
plaintiff's partial paynent. The joint venture began shi pping

t he subj ect cast-iron scrap to undisclosed destinations. The
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plaintiff brought an action for inposition of a constructive
trust on the cast-iron scrap, damages, and injunctive relief.
Patterson’s joint venturers asserted as a defense that they had
no know edge of Patterson’s sale of the cast-iron scrap or the

di version of the partial paynment therefor. This court ruled that

the law is well-settled that the “. . . liabilities of joint
adventurers are governed, in general, by rules which are
sim | ar or analogous to those which govern the corresponding

liabilities of partners, except as they are limted by
the fact that the scope of a joint adventure is narrower
than that of the ordinary partnership. Accordingly, as a
general rule, each of several joint adventurers has power to
bind the others and to subject themto liability to third
persons in matters which are strictly within the scope of
the joint enterprise. Thus, a nember of a joint adventure
can bind his associates, whether disclosed or undisclosed,
by such contracts as are reasonably necessary to carry on
the venture.” (30 Am Jur. § 41, p. 699.) . . . . Each
menber of a joint venture acts individually and as agent for
ot her members within the general scope of the enterprise or
in furtherance of the business in which they are engaged
Being closely akin to a partnership, the |law of partnership
and principal and agent underlies the conduct of the venture
and governs the rights and liabilities of the joint venture,
and of third parties as well.

The obligations of sale, delivery and warranty
incurred in the case at bar as to 1500 tons of cast-iron
scrap obviously related to matters strictly within the scope
of the joint venture to sell scrap iron and were reasonably
necessary to carry on the venture in furtherance of the
common enterprise. In fact, they fulfilled the very purpose
for which the venture was created. That these obligations
were binding on the [defendant] corporation and on the
[def endant] copartnership as joint adventurers is
irrefutable under the principles above enunciated and under
all the equities of the case. .

It is no defense to say that the [defendant]
copartnership was undi scl osed or that the [defendant]
corporation purported to sell its own property and the
[plaintiff] purchased on that assunption without know edge
of the joint venture, the test being that the sale was
within the scope and authority of the joint venture as well
as in furtherance of the business in which the joint
adventurers were engaged. (See Proctor v. Hearne, [131 So.
173 (Fla. 1930)].) Neither can the [defendant]
copartnership avoid liability because it had no actua
knowl edge of the sale at the time it was made, the know edge
of one joint adventurer acting within the scope and
authority of the joint venture being the know edge of al
and what would bind the one would bind the others. (See
Robertson v. Merwin, 139 N. Y.S. 726 [(App. Div. 1913)].)

Nor can it do so because the [defendant] corporation
secretly pocketed the partial payment of $35,000 on
executing the sale and the [defendant] copartnership
received no benefit therefrom it having the right to share
therein upon an accounting with its coadventurer as well as
in the final payment of $40,000 on delivery of the entire
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1500 tons of cast-iron scrap sold had the contract been
fully performed.

The written agreement for sale and delivery and
supporting bill of sale are thus binding upon the
[def endant] copartnership to the same extent as they are on
the [defendant] corporation, even though [defendant]
corporation may have perpetrated a fraud upon the
[plaintiff] and even though the [defendant] copartnership
may be innocent of that fraud. The underlying principle of
partnership and principal and agent controls, so that one
joint adventurer is liable for the fraud of the other within
the scope and authority of the joint venture

Eastern Iron, 39 Haw. at 356-58 (sone ellipsis points added and

sone in original) (sone citations omtted). The defendants in
Eastern Iron were held jointly and severally |liable for damages
to the plaintiffs. 1d. at 360.

The circunmstances in the present matter are anal ogous

to those in Eastern Iron. There is undisputed evidence in the

record that Weinmer and Kim acting on behalf and in furtherance
of the business of the joint venture conprised of Kailua Partners
and Kailua Estates, entered into limted partnership agreenents
with the plaintiffs, received consideration therefor, and

di verted the noney, thereby damaging the plaintiffs. The degree
of Au's and Hewitt’'s participation in the schene is disputed.

The plaintiffs adduced evidence, in the formof correspondence
with Weinmer and Kim that suggests that Au had notice of
irregularities in the handling of the partnerships’ affairs as
early as 1991. Au asserted that he had nade a $25,000.00 loan to
Kai l ua Partners and Weiner, to be repaid within twelve days,

whi ch was actually repaid approxi mately three nonths |ater out of
funds received fromone of the plaintiffs, during the period of
ti me when paynments were being nade by the joint venture to the

| andowners and the agreenment to purchase the | and intended for
devel opment by the joint venture was being cancelled. The record
is unclear with respect to the circunstances of these

transactions and Au's involvenent in them But, in any event,
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| ack of actual know edge of w ongdoing and i nnocence of fraud, in
t hensel ves, do not absolve one joint venturer of liability for
the fraud of another joint venturer acting within the scope and
authority of the joint venture. See Eastern Iron, 39 Haw. at

356- 58.

The Uni form Partnership Act, enacted in 1972 as HRS ch.
425, part |V, ? see 1972 Haw. Sess. L. Act 17, 88 1 through 45 at
174-87, retained the common | aw principles of partnership
liability. C., e.qg., Head v. Henry Tyler Constr. Corp., 539 So.
2d 196, 197-99 (Ala. 1989); Catalina, 800 P.2d at 72-75; Hartford
Accident & Indem Co. v. Scarlett Harbor Assoc., 674 A 2d 106,
130-33 (Md. Ct. Spec. App. 1996); Wayne Smith Constr. Co. v.
Wl man, Duberstein & Thonpson, 604 N. E. 2d 157, 160-63 (Chio
1992). The relevant statutory provisions, HRS § 425-13 (1993)
t hrough 425-15 (1993), provide:

§ 425-113. Partnership bound by partner’s wrongful
act. Where, by any wrongful act or om ssion of any partner
acting in the ordinary course of the business of the
partnership or with the authority of the partner’s
co-partners, loss or injury is caused to any person, not
being a partner in the partnership, or any penalty is
i ncurred, the partnership is liable therefor to the same
extent as the partner so acting or omtting to act.

§ 425-114. Partnership bound by partner’s breach of
trust. The partnership is bound to make good the |oss

(a) \Where one partner acting within the scope of the
partner’s apparent authority receives money or property of a
third person and m sapplies it;

(b) \Where the partnership in the course of its
busi ness receives money or property of a third person and

22 1999 Haw. Sess. L. Act 284 replaced HRS ch. 425, part IV with a
revised version of the Uniform Partnership Act, effective July 1, 2000. See
supra note 19. The revised Act provides that “all partners are liable jointly
and severally for all obligations of the partnership unless agreed by the
claimant or provided by law.” HRS § 425-117(a) (Supp. 2000). Thus, it
abrogates the common | aw distinction between general partners’ liability for a
partnership’s obligations in contract and tort. The version of HRS ch. 425
part |V applicable to our review of the circuit court’s decision in this
matter is the Uniform Partnership Act enacted by the legislature in 1972, as
anmended prior to 1999. However, we note that the record reflects that the
plaintiffs in the present matter are judgment creditors of Kailua Partners and
Kailua Estates, and their ability to satisfy the judgnent fromthe assets of
i ndi vidual partners may be affected by the revision. This issue, however, is
not before us in the present appeal
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the nmoney or property so received is m sapplied by any
partner while it is in the custody of the partnership.

§ 425-115. Nature of partner’s liability. All
partners are |iable:

(a) Jointly and severally for everything chargeable to
the partnership under sections 425-113 and 425-114.

(b) Jointly for all other debts and obligations of the
partnershi p; but any partner may enter into a separate
obligation to perform a partnership contract.

As noted supra in section Il1.B, the record reflects
that Kailua Partners and Kailua Estates forned a joint venture to
devel op a parcel of land. A joint venture is a partnership under
the Hawai ‘i partnership law. See supra note 19. Au and Hew tt
were participants in the joint venture and, therefore, general
partners thereof.

Partnership | aw does not distinguish between “passive”
general partners and "active" general partners. See [HRS] §

425-109(1) [(1993)] (“Every partner is an agent of the

partnership for the purpose of its business, and the act of

every partner, including the execution in the partnership

name of any instrument, for apparently carrying on in the
usual way the business of the partnership of which the

partner is a menber binds the partnership . . . .”); Crane
& Bromberg on Partnership § 24A, at 141-42 (a dormant
partner “is nonetheless a partner, liable for firm
obligations |ike other partners”). Mor eover, an individua

partner’s ignorance of a particular event or transaction
ordinarily does not relieve himof responsibility for an
action undertaken on behalf of the partnership: “[n]otice to
any partner of any matter relating to partnership affairs,
and the knowl edge of the partner acting in the particular
matter . . . operate as notice to or know edge of the

partnership . . . .” [HRS] § 425-112 [(1993)].

Great Hawaiian Financial Corp. v. Aiu, 863 F.2d 617, 621 (9th
Cir. 1988) (interpreting Hawai‘i partnership law (ellipsis
points in original) (sonme brackets added and sonme in original).
Thus, Au and Hewitt are liable for any tortious w ongdoi ng of
their copartners, acting in the course of the business of the
joint venture, commtted agai nst third persons regardl ess of
their (i.e., Au's and Hewitt’'s) degree of involvenent in the
managenent of the enterprise. They are liable jointly and
severally with other partners for any | osses incurred by third

persons resulting fromsuch tortious acts. HRS 88 425-114 (1993)
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and 425-115 (1993) address this liability when the |l oss is caused
by a partner’s m sapplication of noney received on behalf of the
partnership and, therefore, apply directly to the present matter.
Au argues, however, that the liability of an innocent
general partner for |osses caused by other general partners’

m sconduct does not extend to limted partners in the

partnership. He relies on Kazanjian v. Rancho Estates, Ltd., 1
Cal. Rptr. 2d 534 (Cal. C. App. 1991), and Monetary G oup V.
Barnett, 2 F.3d 1098 (11th Cr. 1993).2¢ The Kazanjian court

articulated the question before it as foll ows:

When a limted partner suffers |oss because of the
m sappropriation of partnership funds by one genera
partner, is the other general partner liable jointly to the
limted partner for such loss? Surprisingly, this question
seems not previously to have been answered, either in terns
of provisions of the uniform partnership acts or by judicial
deci si on.

Kazanjian, 1 Cal. Rptr. 2d at 536. The Kazanjian court then
answered the question in the follow ng fashion:

At the outset, we dism ss arguments based upon
classification of the tortious partner’s acts as either
within or outside the scope of business of the partnershinp.
It may be presumed that the typical partnership agreement
wi Il hardly ever contain a provision authorizing
m sappropriation of partnership funds by a genera
partner.[?] . . . On the other hand, it is clear that
tortious acts done in connection with, or in the process of,
the business of the partnership will subject the genera
partners to liability to creditors. (See Blackmon v. Hale
(1970) 1 Cal. 3d 548, 83 Cal. Rptr. 194, 463 P.2d 418
innocent partner in law firmliable for m sappropriation of

client trust funds by co-partner). However, the fact that a
m sdeed will subject all partners to liability to a creditor
does not necessarily nmean the m sdeed causes equal liability
23 A third case that Au cites, Johnson v. Weber, 803 P.2d 939 (Ariz.
Ct. App. 1990), is inapposite, inasmuch as it does not involve allegations of

wr ongdoi ng, dishonesty, or disloyalty, but, rather, the question of the
liability of a “passive” general partner to a limted partner for inadequate
and all egedly negligent, managenent of the partnership by another genera
partner.

24 Kazanjian distingui shed Reynolds v. Mtchell, 529 So. 2d 227 (Ala
1988), which held two general partners liable to their limted partners for

m srepresentations of a third general partner, on the grounds that those
m sdeeds were committed in the ordinary course of the partnership’ s business.
Kazanjian, 1 Cal. Rptr. 2d at 537 n. 4.
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to a losing limted partner.
We state the obvious when we remind that a limted
partner in his capacity as a limted partner is not a

creditor. To find what the limted partner’s rights are we
l ook to the Revised Uniform Limted Partnership Act, [(HRS §
425D-403(b))]: “. . . Except as provided in this chapter or

in the partnership agreement, a general partner of a limted
partnership has the liabilities of a partner in a

partnership without limted partners to the partnership and
to the other partners.”
The word “partner” in the California Revised Limted

Partnership Act means both a general and a limted partner.
[(HRS & 425D-101).] Literally, therefore, except as
particularly provided otherwi se either by the agreement or
the act, the liability of a general partner to a limted
partner is identical to his liability to another genera
partner.

The obligations of a m sappropriating partner are set
forth in Uniform Partnership Act section 21, subdivision
(1), [(HRS & 425-121)]: “Every partner nmust account to the
partnership for any benefit, and hold as trustee for it any
profits derived by him without the consent of the other
partners . . . .” It is notable in this reading that the
accounting is to the partnership, rather than to individua
co- partners. It is also to be noted that the
m sappropriating partner holds “as trustee” the profits
i mproperly derived. Partnership |l aw thus incorporates the
fiduciary concepts generated in trust law. (See Tri-Growth
Centre City, Ltd. v. Silldorf, Burdman, Duignan & Ei senberg
(1989) 216 Cal. App. 3d 1139, 1150, 265 Cal. Rptr. 330:

“IW hen a partnership is created, the parties acquire rights
and duties based on a fiduciary relationship.”)

Id. at 536-37. Relying on the law of trusts, the Kazanjian court
concl uded that “co-trustees, and hence al so co-partners, are not
liable for | oss caused by m sdeeds of their co-fiduciaries unless
they are personally in some way at fault -- either by
participating in the tort through consent or otherw se, or by
negligence in permtting it to occur.” 1d. (citations onmitted).
Al t hough an i nnocent general partner was not jointly and
severally liable with a mal feasant general partner for

m sappropriations that caused loss to a limted partner, the
Kazanjian court held that the limted partner was entitled to
partial conpensation for his loss fromthe innocent general
partner based upon concepts of partnership contribution. [d. at
537- 38.
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The Kazanjian court acknow edged t hat

[tl]he limted partner is, in some respects, like a
creditor of the partnership. Li ke the creditor, the limted
partner has no control of the partnership business. He is
entirely dependent upon the general partners for the care
and protection of his investment. One could posit the
proposition that the nature of a limted partnership is that
of a general partnership (conposed of the several genera
partners) who together are in business for the objective of
returning a profit to the limted partner. Such concept
woul d i mpose on all general partners the obligation of
protection of the limted partner and joint and severa
liability for the m sappropriation by any general partner

ld. at 538. However, it felt conpelled by the statutory
framework created by the California uniform partnership acts to
limt the scope of general partners’ liability. It stated:

The Uniform Limted Partnership Act, first adopted in
1916, was based upon two fundamental assunptions. The first
assunption was that public policy did not require limted
partners to become bound for partnership obligations. The
second was: “That persons in business should be able, while
remai ni ng thenselves liable without Iimt for the
obligations contracted in its conduct, to associate with
themsel ves others who contribute to the capital and acquire
ri ghts of ownership, provided that such contributors do not
compete with creditors for the assets of the partnership.”
(6 West’s U. Laws Ann. (1969) U. Limited Partnership Act, 8§
1, conrs. note, p. 564, enphasis added; see also 2 Barrett &
Seago, Partners and Partnerships, Law and Taxation (1956)
Limted Partnerships, 8 1.2, p. 490; 2 Rowl ey on Partnership
(2d ed. 1960) Limted Partnerships, & 53.0, p. 551.)

Thus, it appears that the key differences between the
limted and general partners are (1) limtation of liability
of the limted partner to his investment, in return for
which (2) the limted partner relinquishes all right of
busi ness managenment. The |limted partner remains a
“partner” in the sense that he participates in profits and
| osses of the business. It does not seemviolative of this
status to deny the limted partner the guarantee of al
general partners of the propriety of the acts of each of
them Innocent general partners, inter se, are obviously
not responsible for the m sdeeds of one of their number.

Not hing to the contrary appearing in the uniform acts,
there would appear no good reason for modifying this rule of
nonliability for the clainms of loss of a limted partner.

Id. at 538.

The anal ysis of the California Court of Appeals in
Kazanjian is primarily applicable to |imted partnerships
conpri sed of general and |imted partners who are dealing with

each other on equal terns. It enphasizes that the limted
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partners’ status is achieved through a fair exchange: the
relinqui shment of the right to participate in managenent of the
partnership for limtation of liability. Thus, the reasoning of
t he Kazanjian court is prem sed upon the assunption that “the
l[imted partner remains a ‘partner,’” at |east for the purposes
of determning liability as between the Iimted and general
partners, effectively treating a limted partner as the
functi onal equival ent of a general partner for certain purposes.
Nevert hel ess, the Kazanjian court appears to have acknow edged
the potential inequity of such an approach by fashioning a
partial renedy for the defrauded |imted partner.

In the present matter, in which parties of unequal
bar gai ni ng power and sophistication are involved, the resulting
inequity is even nore nmanifest. The position of the |imted

partners in the present nmatter is nore anal ogous to a defrauded

creditor than to a defrauded general partner. In any event, as
noted supra in section I11.D. 1, the Hawai‘ UniformLimted

Partnership Act, HRS ch. 425D, cannot govern the rights and
liabilities of the parties in the present natter, inasnmuch as the
general partners failed to register the partnerships pursuant to
the requirements of HRS 8§ 425D 201 (1993). Accordingly, even if
we were to accept the Kazanjian analysis with respect to the
limted partnerships properly fornmed in accordance with the
appl i cabl e provi sions of the governing statute, Au's reliance on
Kazanjian in the present matter is msplaced, and it is of no

assi stance to him 2

25 The United States Court of Appeals for the Eleventh Circuit
adopted the Kazanjian analysis in Mnetary G oup, upon which, as we have
indicated, Au also relies. However, insofar as the limted partnerships at

issue in Monetary Group were properly formed pursuant to the provisions of the
Uniform Linmted Partnership Act, Au’'s reliance upon that decision is nisplaced
as well.
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We hol d, under the circunstances of this case, that the
plaintiffs stand in the position of “third persons,” rather than
“copartners,” for the purposes of determning Aus and Hewitt’s
liability to them pursuant to HRS 88 425-113 through 425-115,
and, therefore, that Au and Hewitt are jointly and severally
|'iable for any wongful acts and breach of trust chargeable to
Kai l ua Partners on the basis of Weiner’'s and Kinis tortious
m sconduct. The record reflects that the circuit court entered a
final judgnent in favor of the plaintiffs and agai nst Kail ua
Partners, Weiner, and Kimon all but one of the counts asserted
in the plaintiffs’ conplaint, see supra note 12. That final
judgnent has not been appeal ed. Accordingly, we hold that the
circuit court erred in entering sunmary judgnment in favor of Au
and Hewitt and against the plaintiffs. Inasnmuch as the circuit
court’s judgnents in favor of Au and Hewitt and agai nst the
plaintiffs nmust therefore be vacated, the correl ative judgnents
awardi ng attorneys’ fees and costs in favor of Au and Hewitt and
against the plaintiffs are also vacated. That being the case,
the question whether the circuit court abused its discretion in
i nposi ng fees and costs against the plaintiffs jointly and
severally is noot.

E. The Circuit Court M sapplied The Hawai ‘i Rules O G vil
Procedure In Ruling On The Mdtion For Sanctions Agai nst
The Plaintiffs And Their Counsel.

The circuit court inposed sanctions against the
plaintiffs attorney, Yanagida, for failing to appear at certain

depositions schedul ed by the defendants.?® Yanagi da argues that,

26 The circuit court stated in its sanction order, filed on February
24, 1999, that sanctions were being inposed pursuant to HRCP Rule 11, see
supra note 2. However, Rule 11 sanctions are linmted to pleadings violations,
see generally supra section I1l1.C. “The rule does not purport to be a nmeans
for district courts to sanction conduct in the course of a |awsuit, such as
(continued...)
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in inmposing the sanctions, the circuit court violated her right
to procedural due process because she was neither given notice
that the sanctions would be inposed agai nst her nor afforded an
opportunity to be heard.

Yanagi da did not raise the issue of procedural due
process in the circuit court. “[When a party fails to raise an
i ssue about the constitutionality of a . . . sanction before the
trial court, the reviewi ng appellate courts my deemthe
constitutional issue waived.” Bank of Hawai‘i v. Kuninoto, 91
Hawai i 372, 388, 984 P.2d 1198, 1214 (1999) (quoting Kawanat a
Farns, 86 Hawai‘i at 248-49, 948 P.2d at 1089-90) (ellipsis points

inoriginal). In any event, Yanagida was, in fact, given
reasonabl e notice that the sanctions could be inposed agai nst

her, as well as an opportunity to be heard regarding them

Due process is not a fixed concept requiring a
specific procedural course in every situation. Sandy Beach
Def ense Fund v. City Council of the City and County of
Honol ulu, 70 Haw. 361, 378, 773 P.2d 250, 261 (1989); cf.
Cafeteria & Restaurant Wrkers Union, Local 473 v. MEIroy,
367 U.S. 886, 895 [81 S.Ct. 1743, 1748-49, 6 L.Ed.2d 1230]

(1961). Rat her, due process is flexible and calls for
such procedural protections as the particular situation
demands. Sandy Beach Defense Fund, 70 Haw. at 378, 773 P.2d
at 261; Morrissey v. Brewer, 408 U. S. 471, 481 [92 S.Ct.
2593, 2600, 33 L.Ed.2d 484] . . . (1972). The basic
el ements of procedural due process of |aw require notice and
an opportunity to be heard at a meaningful time and in a
meani ngf ul manner. Sandy Beach Defense Fund, 70 Haw. at
378, 773 P.2d at 261; see also Mathews v. Eldridge, 424
U.S. 319, 333 [96 S.Ct. 893, 902, 47 L.Ed.2d 18] .
(1976); North Georgia Finishing, Inc. v. Di-Chem lInc., 419
U.S. 601, 605-06, [95 S.Ct. 719, 721-22, 42 L.Ed.2d 751]

(1975).

26(,..continued)
failure to conply with court orders, that does not involve the signing of
pl eadi ngs, notions, or other papers.” Sinpson 